The origins and the development of the German Law

From the Middle Ages until today

What the Romans did for us

Repetitio est mater studiorum!

“Common Law Systems”

./.

“Civil Law Systems”

1. Why is the English Law System called “Common Law System”?

2. Why is the German Law System called “Civil Law System”?
Common Law System

=

A law system based on judge-made case law.

Civil Law System

=

A law system which is codified.

What is the difference between

“written law” 

and 

“codified law”?
Codification means:

1.

The law is written (“book of statutes”).

2.

The written “book of statutes” aims to be

· systematic (=usually has a general part and one or more specific parts)

· complete (=contains the whole law of the targeted field of law)

· consistent (=the provisions are linked and refer to each other)

What is correct?

A:
“The ‘Common Law’ is the name for the law which originated in common custom.”

B:
“The ‘Common Law’ is the part of English law based on rules developed by the royal courts as a system applicable to the whole country, as opposed to local customs.”

Civil Law

Oxford Dictionary of Law:

1. (...)

2. Roman Law

3. A legal system based on Roman law, as distinct from the English system of common law.

4. Private Law, as opposed to criminal law, administrative law (...).

Foster & Sule, German Legal Systems and Laws, page 3:

The term “civil law country” is not a very useful term but unfortunately is in widespread usage. One of its basic features is that a country which has adopted the civil law tradition will usually have as the core of its legal systems five codes, normally including civil law in the roman law definition, criminal law, civil procedural law, criminal procedural law, and commercial law.

The history of the German Law – a very brief overall view

Foster & Sule, German Legal System and Laws, page 3:

“The distinctive features of the German legal system arise in large part from 

· the relatively comprehensive and rapid assimilation of Roman principles of law in the middle ages,

· the codification of the nineteenth century, in part influenced by codification in France,

· and more recently the changes introduced as a result of the restructuring of Germany following the Second World War.”
Why did the Roman law become so influential in Germany?

Show now maps 1 – 4 and explain:

· Roman occupation  ---> influence

· Tribal and local law usually was not even written, at least not codified.

1. The Saxon Mirror

Between 1220 and 1230 Eike von Repgow wrote the “Sachsenspiegel” (“Saxon Mirror”). This book of statutes was published both in Latin and in German. Eike von Repgow did not “invent” any new laws, but just wrote down all the existing rules he knew about. 

Unfortunately this was one of the very few pieces of written Germanic law. Usually the old law of the German tribes was not written or even codified. Therefore, the “Sachsenspiegel” is the most acknowledged document that gives some evidence about the differences between the tribal law on the one side and the Roman law on the other side.

One example for this difference is the law of succession. The Roman law of succession was based on the degree-system, whereas the tribal Saxonian law was based on the parantelic system. The following might explain the difference:

show slides

Foster & Sule, page 19:

“Particularly important was the fact that Germanic procedural law was predominantly unwritten. Inevitably this caused considerable difficulties to parties wishing to plead. Roman procedural law was written and codified and thus easier to plead, and was therefore welcomed by parties to the German courts.”
· Tribal and local law was therefore insufficient for the up-coming national and international trade (which is a main part of the civil law)

Foster & Sule, page 19:

“Decision-making was based on tradition, the applied wisdom and the perceptions of the law-finder in the case in hand. It often lacked rationality and reasoning, and there was no framework to determine the path of German law development. Most decisions were unpublished, and litigants were unable to assess their chances on the basis of past decisions as there was no precedent of past cases to rely on.

Roman law, on the other hand, provided the certainty of procedural and substantive law frameworks and adaptability to new circumstances. Many of the developing commercial towns in the fifteenth century saw the benefits of Roman law and deliberately worked it into their town law.”
Show map 5

· Foundation of the universities in nothern Italy. They taught Roman law. There was a need for a reliable law, applicable not only locally but at least nationally.

Why did the Roman law become so influential in Germany?

· Influence of the Universities based in northern Italy

· Roman law was written, tribal law wasn’t

· Roman law was a sufficient legal framework for the up-coming international trade

Until 1871 the German “Kleinstaaterei” continued.

“Kleinstaaterei”: the country was divided in many small and smallest count’s lands, principalities (“Fürstentümer”), duchies and kingdoms.

There was no codification of the civil law, applicable in the whole of Germany.

Therefore, the Roman Law remained for a very long time the legal bond that kept Germany together.

Some tries to unify and to standardize the “Law in Germany”:

1495:

“Reichskammergericht” and “Reichskammergerichtsordnung”

The “Reichskammergericht” was a court designed to have jurisdiction in the whole of Germany. 

The “Reichskammergerichtsordnung” was the procedural code applied by the “Reichskammergericht”. 

This try was not very successful.

More successful was a method to standardize at least the use and interpretation of the Roman laws in Germany, the so-called Aktenversendung:

Foster & Sule, page 20:

“As the use of the Roman law spread in the courts, the practice was adopted in the local courts by the law-finders, who lacked expertise in Roman law, of turning legal advisers or referring to university professors for legal opinion on points of law or on how to decide cases, known as “Aktenversendung” (“sending the files”).”

Foster & Sule, page 21:

“By the 17th century the whole of Germany had become to a greater or lesser extent subject to the reception of Roman law, which had overwhelmed German law rather than modified it. During the period of reception there had been attempts to codify certain parts of the law on a national basis, but these attempts had very little success. The most notable was the criminal law codification of Charles V in 1532.”

What happened between 1794 and 1900?

1794:

Allgemeines Preußisches Landrecht

Codification of the applicable Prussian

· private law

· commercial law

· criminal law

· administrative law

Strongly influenced by the School of Natural Law.

The provisions of the private law part remained in force until 01.01.1900.

1804:

In France, the Code Civil was introduced by Napoleon.

1806:

It came into force in some of the western parts of Germany and often remained in force until 01.01.1900, since the code was supported by lawyers, judges and clients.

1871:

Foundation of the German Reich

1874:

A first commission was established by the German government to draft a German Civil Code.

The first draft was heavily criticised:

· too difficult

· too abstract

· too much Roman law, too less German law tradition

· no acknowledgement of the needs of a modern society, which the old Roman law was not always able to satisfy properly

1891:

A second commission did a redraft that was finally adopted by the Reichstag in 1896 and came into force as the “Bürgerliches Gesetzbuch (BGB)”  on the 01. of January 1900.

Many Roman civil law principles were laid down in the BGB, but sometimes the old German law roots had found their way into the BGB.

