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Course Structure

LAW  Family Law is a 15 credit module. 

The module runs from week 1. There is a Reading Week in week 7 (the week commencing 18th October. All teaching finishes by Friday 10th December and week 15 is given over to revision. 

Learning and Teaching Activities:

Learning is a student centred process and students will need to undertake individual reading and research. 

Teaching will be by a combination of lectures and tutorials. Lectures will provide a structured outline and an introductory critique of topics and concepts. Tutorials will focus on discussion of selected topics and concepts, with some non-complex problem solving. 

Students will be expected to attend lectures and tutorials. Students will be expected to have prepared for lectures and tutorials to participate as necessary. 

Lectures take place weekly on Wednesday, at 10:00 – 11.50 in 80 MS 02. The tutorial cycle starts in week 3 and week 4.

Assessment:

This module is assessed by means of a TWO HOUR examination and a piece of coursework to be submitted at the end of the reading week.

The examination will occur during week 14 or 15. 

Assessment Criteria:

A 
Content

Identification of Issues
Students should demonstrate the ability to identify the legal issues raised by the title.

Research
Students should demonstrate that they have undertaken appropriate research of both primary (e.g. cases and statutes) and secondary sources (e.g. journal articles and texts).  All legal authorities and other source material should be properly cited and a bibliography included with coursework. 

Analysis of the Law and Application to the Question
Students should demonstrate the ability to analyse the relevant law, recognising gaps and inconsistencies, and to apply it to the issues raised by the title.

Evaluation and Synthesis
The law should be subjected to critical analysis and, where appropriate, a consideration of its wider context.

Conclusions
Students should demonstrate the ability to reach appropriate conclusions drawn from their analysis of the law and of the issues raised by the question. Depending upon the nature of the question, such conclusions may appear in the course of analysis or in a concluding section. 

B
Presentation

· Structure

· Clarity of expression

· Conciseness

· Grammar, Spelling and Punctuation

· Legibility

Course Outline:
The following areas of Family law will be covered in the module:

1. Definition of ‘family’ and ‘marriage’

2. Void and voidable marriages 

3. Legal Separation 

4. Divorce 

5. Domestic violence 

6. The rights and obligations of partners in quasi-marital relationships with regard to each other and to any children born or accepted into their union.

7. Financial provision during marriage

8. Rights for financial provision after legal separation

9. Financial relief on termination of marriage (including ancillary relief)

10. Matrimonial property and the family home 

11. Rights of inheritance

12. Common law and statutory rights of children (legitimate and illegitimate)

13. Protection of the welfare of children

14. Orders regulating the upbringing of children

Learning Outcomes 

This module considers the role of family law in family relationships. Understanding the law concerning marriage, divorce, and responsibilities owed to children is the primary objective of the module. The module considers whether the UK system achieves the correct balance between the rights of the family members. These studies are set in the wider context of international and comparative European law. The course will consider the ethical values, philosophical principles and the practical constraints relating to the role of law in the family context.

Students address such questions as:

· What is marriage?

· How are divorce disputes resolved?

· What are the rights of married individuals vis-à-vis their partners?

· What are the rights of unmarried individuals vis-à-vis their partners?

· How are disputes threatening the marriage resolved?

· How are the interests of children protected when parents separate and/or divorce?

· How does the state protect the welfare of children?

On successful completion of this module students are able to:

· Demonstrate a basic understanding of the nature and operation of the English family law;

· Demonstrate a basic knowledge of the doctrines and concepts which inform family law in the UK and in other jurisdictions;

· Demonstrate a basic understanding of the nature of a family in law 

· Identify the rights of those co-habiting, who are not married;

· Identity the rights of married persons upon separation and divorce;

· Identify the rights and obligations of parents in relation to their children;

· Analyse critically those rights and obligations of parents in relation to their children;

· Analyse the impact of the Brussels Convention;

· Analyse the impact of the European Convention on Human Rights;

· Identify and analyse critically children’s rights both within and outside a marital unit;

· Analyse the roles of the state in general and local authorities in particular in relation to children;

· Apply acquired knowledge to non-complex problems;

· Apply family law theories and principles to substantive issues;

· Evaluate critically the law relating to families and children;

· Undertake directed legal research to locate relevant materials.
Feedback

During the module, students will be given the opportunity to get feedback on their progress.

Students are expected to submit a 1,500 word essay upon which they will get feedback before the exams.

Participation in tutorials will be the main opportunity to gain feedback on their understanding of the issues raised and of their analysis.

Texts

Recommended Purchase

Herring, J, Family Law, (2nd ed, Longman, 2003) 

Oldham, M, Blackstone’s Statutes on Family Law 2004-05 (Oxford University Press, 13th ed, 2004) 

Background Reading

· Black, Bridge & Bond A Practical Approach to Family Law (Blackstones 6th ed. 2000)

· Burton Family Law (Cavendish, 2003)
· S.M Cretney Family Law (Sweet & Maxwell 5th ed. 2003)

· Cretney, Masson & Bailey-Harris Principles of Family Law (Sweet and Maxwell 7th ed., 2002)

· G. Douglas Introduction to Family Law (O.U.P 2001)

· Hale, et al, The Family, Law and Society, Cases and Materials (Butterworths, 5th ed, 2002)

Reference

· de Cruz Family Law, Sex and Society (Cavendish, 2003)

· Cretney (ed.) Family Law – Essays for the new Millenium (Jordans, 2000)

· Lowe & Douglas Bromley’s Family Law (Butterworths 1998)

· Katz, Eekelaar Family Law and Policy in the US and England (O.U.P. 2000)

· Mitchell Child Care Protection Law And Practice (Cavendish 3rd ed. 2001)

Lecture Outlines

Lectures take place weekly on Wednesday, at 10:00 – 11.50 in 80 MS 02. 

Mr Patrick Gallimore is the lecturer. He can be contacted at p.gallimore@surrey.ac.uk or in room 60MS03.

I introduction 

I. WHAT IS family law?

1 What is a family?

2 Why is there ‘family law’?

3 What is the relationship between family law and other areas of law?

II. core issues

1 The welfare of children

2 The central importance of marriage

3 Extent of recognition of cohabitation rights

4 Appropriate divorces

5 Consequences of divorce

Property rights

Provision for children

Provision for spouses

Recognition of contributions by spouses

6 Human Rights

7 Domestic Violence

III. the nature of family law

1 Statute Law defines principles

Children Act 1989 (CA 89)

Family Law 1996 (FLA 96)

Matrimonial Causes Act 1973 (MCA 73)

2 Case law applies principles

Minimal case ‘precedent’

Cases decided on their own facts

3 Human Rights

UN Declaration of Rights of the Child

UN Convention on Rights of the Child

European Convention of Human Rights

Human Rights Act 1998

4 Policy and Practice

5 Rules and Procedure

6 Sensitivity and Empathy

IV. Areas not covered

1 Adoption Proceedings

2 International Child Abduction

3 Wardship

II marriage

V. history

1 Up to 1750s: 

Marriage was governed by canon law

· Words of Consent in present tense or

· Words of future consent + sexual intercourse

Common law marriage

2 Clandestine Marriages Act (‘Lord Hardwicke’s Act’) 1753

· Calling of Banns (3 times)

· Public (Anglican) church ceremony

· Exemptions: royal family; Quakers, Jews

3 Marriage Act 1836

· Added non-Anglican ceremony

4 Marriage Act 1949 (“MA 49”)

· Consolidation of previous Acts

· Content:

Preliminaries to marriage service

Requirements for marriage service “solemnisation”

VI. formal requirements

1 Consent

Marriage Act 1949

CA 89

2 Preliminaries

Civil Ceremonies

Superintendant registrar’s certificate (MA 1949)

· Authorises “register office” wedding

· Notice at (at S-R’s office) for 21 days

Reporting of ‘suspicious’ cases (Imm & As Act 1999)

SR checks parties are free to marry

· SR issues certificate:

15 days from giving notice

Valid for 3 months

Registrar-general’s licence

· Marriage (Registrar-General’s Licence) Act 1970

· Like Archbishop of Canterbury’s Special Licence

· Applicant seriously ill and cannot be moved

Anglican Ceremonies

Banns (MA 1949, s 6)

· ‘published’ on 3 Sundays before marriage

· In parish of both husband and wife

· May marry after 3rd ‘publication’

Common Licence (MA 1949, ss 15-16)

· 15 days residence qualification

· Affidavit sworn by applicant

Special Licence (Act of Parliament of 1533)

· Archbishop of Canterbury

· Any hour in any church or chapel

3 Solemnisation

Non-Anglican ceremonies

Marriage Acts 1898, 1949 & 1994

Marriage Ceremony (Prescribed Words) Act 1996

R v Registrar-General, ex p Segerdal [1970] 2 QB 697, CA

Anglican ceremonies

Formalities

· Banns, Licence or SR Certificate

· Clergyman may refuse to marry divorcee if former spouse still living (MCA 1965, s 8)

Ceremony

· Presence of clergyman

· 2 or more witnesses

· Rite of “Common Book of Prayer”

· 8am to 6pm

Quaker & Jewish Marriages

Preliminaries

· SR’s certificate + special declaration

· Registrar-general’s licence + special declaration

Ceremony

· No requirement in law as to where or when

· According the the rules/tradition of the faith

· No need for civil ceremony

Civil Ceremony

Preliminaries

· SR certificate or R-G licence

Register Office

· ‘Open’ doors (MA 1949)

· Must be secular

· Must declare “no lawful impediment”

Non-register office (MA 1994)

· ‘Approved premises’ (see SI 1995 No 510)

“seemly and dignified”; no connection with religion

· No religious service

· Open doors

Other religions

Civil Preliminaries

Registered building

· Place of meeting for religious worship (MA 49, s 41)

R v Registrar-General, ex p Segerdal [1970]

· reverence or veneration of God or a supreme being therefore not Church of Scientology

Presence of:

· Registrar or 

· Authorised person

Ceremony according to the religion but:

· Declaration that no lawful impediment

· Call upon witnesses

4 Proof of marriage

Production of copy of registration of marriage

Marriage Act 1949

Presumption of marriage

Mahadervan v Mahadervan [1964])

· If prove 

Parties lived together as man and wife and

They went through a ceremony of marriage

· Then may presume valid marriage 

Chief Adjudication Officer v Bath [2000]

· Sikh ceremony in 1956; H died 1993

AM v AM [2001]

· Muslim ceremony in parties’ flat with Mufti and “Certificate of Marriage”

· No presumption: ceremony did not purport to be marriage under Marriage Act 1949.

5 Marriage by people of the same sex

Civil Partnerships Bill

III ending the marriage

VII. ways in which marriages come to an end legally

1 Non-existent marriage

AM v AM [2001]

· no marriage ceremony

2 Void Marriage

· No valid marriage existed

· Anyone can seek court declaration that marriage is void

3 Voidable Marriage

· Valid until “annulled” by court (application by H or W) (“Nullity”)

4 Valid Marriage

· Death

· Divorce

· Judicial Separation

VIII. decree of nullity (Annulment)

1 Effect of Void marriage

Parties never acquired status of “spouse”

R v Hillingdon Borough Council, ex p Streeting [1980]

Children

Legitimacy Act 1976

· Legitimate: reasonably believed marriage valid

at time of conception or

at time marriage (if after birth)

Money

If decree of nullity

· Power to make orders under MCA 1973, ss 23, 24

No decree

· Law Reform (Misc Prov) Act 1970: application for reasonable provision if good faith.

2 Void Marriages

Marriage not valid under Marriage Acts

Prohibited degrees of relationship

Marriage Acts 1949 to 1986

· Consanguinity: 

sibling, parent, grandparent, child, grandchild, uncle, aunt, nephew, niece

· Affinity: 

Step-child: (unless over 21 and not “child of the family”)

In-laws: (unless over 21 and both other partners dead)

· Adoption (Adoption Act 1976, s 47(1))

Natural relatives: remain prohibited

Adopted relatives: only adopter is prohibited

Party under age of 16

Marriage Act 1949, s2

Alhaji Mohamed v Knott [1969] QB 1

Failure of formalities

R v Bham [1966] 1 QB 159

Marriage Act 1949, ss 25, 49

Chief Adjudication Officer v Bath (above)

Party already married (bigamy or polygamy)

Must be lawful marriage: 

MCA 73, s 11(b)

Married at date of the wedding ceremony

R v Yacoob [1981] Crim LR 248

· H was married to W1 when he “married” W2; W1 died; W2’s marriage to H still void

Bigamy is an offence:

Offences Against the Person Act 1861, s 57

Not man and woman: MCA s 11(c)

Sex change does not change legal sex:

Corbett v Corbett [1971] P 83

· (upheld in Bellinger v Bellinger [2001] 2 FLR 1048)

ST (formerly J) v J [1998] Fam 103

· not just void but no marriage at all 

W v W (Physical Inter-Sex) [2001] Fam 111

· medical condition altering sex may allow recognition of different sex to that on birth certificate

Altering birth certificate

Re P and G (Transexuals) [1996] 2 FLR 90

· No legal duty on Registry to alter certificate

Rees v United Kingdom [1987] 2 FLR 111 & Cossey v United Kingdom [1991] 2 FLR 492

· refusal not a breach of ECHR

B v France [1992] 2 FLR 249

· refusal was breach of ECHR

See also

Sumner, I, The Charter Of Fundamental Rights Of The EU And Sexual Orientation [2002] IFLJ 156

3 Voidable Marriages: Effect

MCA 1973, s 12

NoMA 1971

· Not married from date of decree but marriage did exist up to that time

Ward v Secretary of State for Social Services [1990] 1 FLR 119

· Army widow remarried; 2nd marriage was voidable and annulled

· Army widow pension cancelled because she was no longer a “widow” having remarried

Incapacity to consummate (s 12(a))

G v G [1924] AC 349

· Physical inability or ‘invincible repugnance’

Baxter v Baxter [1948] AC 274

· Not infertility:

W v W [1967] 1 WLR 1554

· Incapacity to have ‘ordinary and complete’ sexual behaviour

· Consummation = erection and penetration not orgasm

Singh v Singh [1971] P 226

· Simple unwillingness to have sexual intercourse not enough due to lack of attraction or hostility.

· Arranged marriage; W did not have sex with H; not “invincible repugnance”

Refusal to consummate (s 12(b))

Settled and definite decision not to have sex

Horton v Horton [1947] 2 All ER 871

Potter v Potter (1975) 5 Fam Law 161

· W had physical defect, cured by surgery, H still incapable: not “wilful” refusal

Absence of just excuse for refusal

Kaur v Singh [1972] 1 WLR 105

· Civil marriage; 

· Sikh ceremony should have followed but H failed to arrange it;

· W was granted annulment on grounds of refusal to consummate.

Companionship marriages

Brodie v Brodie [1917] P 271

· Marriages agreeing not to have sexual relationship could not be prevented from being void by lack of sexual activity.

Morgan v Morgan [1959] P 92

· Elderly couple marrying for companionship could be valid despite lack of sex.

Lack of consent (s 12(c))

Consent not given: failure of formality

Consent given: Insanity

Re Park [1954] P 112

· incapable of understanding nature of marriage

Consent given: Duress and fear

Szechter v Szechter [1971] P 286

· Marriage to escape from Hungary

Hirani v Hirani (1982) 4 FLR 232

· Arranged marriage 

· Threats and fear of ostracism could amount to effective duress

Singh v Singh [1971] P 226

· Arranged marriage

· Respect for parents alone could not amount to effective duress

Re KR (Abduction: Forcible Removal by Parents) [1999] 2 FLR 542

· Court’s inherent jurisdiction (wardship) could be used to prevent minor from being entered into forced marriage.

Consent given: Mistake or fraud

Mistake as to identity

C v C [1942] NZLR 356

· H said he was famous boxer: no nullity; no mistake as to identify of H

Allardyce v Mitchell (1869) 6 WW&AB 45

· H said member of particular family: nullity; mistake as to identity of H

Mistake as to nature of ceremony

Mehta v Mehta [1945] 2 All ER 690

· W thought wedding was pre-marriage ceremony

Messina v Smith [1971] P 322
· W entered marriage of convenience; did not realise full effects of marriage: not “mistake” as to nature of ceremony so as to nullify marriage.

Mental Disorder (s 12(d))

Bennett v Bennett [1969] 1 WLR 430

· Where party can give valid consent but mental illness makes normal married life impossible

Venereal Disease (s 12(e))

Pregnancy by another (s 12(f))

4 Grounds for refusing annulment

Void marriages: no bars to annulment(MCA, s 11)

Voidable marriages

Approbation

MCA 1973 s 13(1)

D v D (Nullity: Statutory Bar) [1979] Fam 70

· Party knew could seek annulment 

· Did not seek annulment

· Unjust to allow annulment

Time 

MCA 1973, s 13(2)

· Within 3 years 

· Lack of consent, venereal disease and pregnancy by 3rd party

Knowledge

MCA 1973, s 13(3)

· Petitioner must prove ignorance

· For venereal disease and pregnancy by 3rd party

IX. divorce

1 History

Eccliastical Divorce and Private Bill procedure

· a vinculo matrimonii & a mensa et thoro

· R v Hall(1845) 1 Cox 231 (bigamy)

Matrimonial Causes Act 1857

· Court for Divorce and Matrimonial Causes

· Judicial Separation

· Unequal Grounds

H: had to prove W’s adultery

W: had to prove H’s adultery + aggravation

Matrimonial Causes Acts 1923, 1937

· cruelty, habitual drunkenness, incurable insanity

· Gollins v Gollins [1964] AC 644: cruelty could be unintentional

Matrimonial Causes Act 1963

· Collusion between H and W did not prevent divorce

· Masarati v Masarati [1969] 1 WLR 393: no public interest in forcing parties to remain married

Putting Asunder
· Divorce should be possible if “breakdown” of marriage proven

Divorce Reform Act 1969

·  “irretrievable breakdown of marriage”

2 Current basis for divorce

MCA s 1: Irretrievable Breakdown

Buffery v Buffery [1998] 2 FLR 365

· breakdown alone not enough

MCA s 1(4): 

· divorce unless party proves marriage has not broken down irretrievably

Cotterell v Cotterell (1998) FCR 199

· prove breakdown & then “fact”

Pounds v Pounds [1994] 1 FLR 775 per Waite LJ at 776

“Everything … is automatic and administrative, and the open court pronouncement of the decree is pure formality, to which the pronouncing judge … has no option but to consent.”
MCA s 1(2): Reasons for Breakdown (‘facts’)

Adultery & intolerable to live with other

Cleary v Cleary & Hutton [1974] 1 WLR 73

· adultery does not have to make living together intolerable

Unreasonable Behaviour

Bannister v Bannister (1980) 10 Fam Law 240

· Behaviour makes it unreasonable for A to live with R

Richards v Richards [1984] AC 174

· Forgetting birthdays, no presents

Bergin v Bergin [1983] FLR 344

· Physical violence

Smith v Smith (1973) 118 SJ 184

· Must be “behaviour”

Carer-Fea v Carter-Fea [1987] Fam Law 130

· Omissions (failure to pay bills)

Ash v Ash [1972] Fam 135

· Not objective: can A be expected to live with R?

MCA 89, s 2(1)(3):

· Less than 6 months cohabitation after unreasonable behaviour shall not be taken into account when deciding whether it is reasonable to expect P to live with R.

Desertion for 2 years

Separation

Le Brocq v Le Brocq [1964] 1 WLR 1085

· W cooked for H; H paid W: not separation

Intention to desert

Nutley v Nutley [1970] 1 WLR 217

· consent to separation is not desertion

G v G [1964] P 133

No desertion where W had good cause to leave due to H’s mental illness

2 year separation (“living apart”) with consent

MCA s 2(6)

· Not if living in same “household”

Mouncer v Mouncer [1972] 1 WLR 321

· Can continue living under same roof but living as same household not “living apart”

Santos v Santos [1972] Fam 247

· H and W had lived together for a number of short periods(less than 6 months in total).

· “Living apart”

Must be capable of being ‘unilateral’ and must show marriage is at an end.

Does not have to be communicated

Fuller v Fuller [1973] 1 WLR 730

· H and W separated. W lived with T. H suffered long term illness and lived with T and W as lodger.

· H and W were separated: not living together as “man and wife”.

5 year separation without consent

1 year rule

MCA 1973, s 3

3 Procedure

Petition

Answer

Decree Nisi

Decree Absolute

4 Proposals for reform of divorce

Review of Divorce procedure

Report of the Matrimonial Causes Procedure Committee (1985)

Facing the Future: Discussion Paper of Divorce (Law Com No 170, 1988)

Looking to the future: Mediation and the ground for divorce(Cm 2424 (1993))

Family Law Act 1996:

Simplified procedure:

· Lodge statement with court (at “information meeting”)

· Period of “reflection and consideration”

· Resolution of children and money issues & declaration marriage cannot be saved

· But: court to have power to prevent divorce if it would cause hardship.

General principle in support of marriage (s 1)

Encouragement of mediation over use of lawyers

a) Failure of Family Law Act

Lord Chancellor’s statement at http://www.lcd.gov.uk/family/famfr.htm#part1

X. judicial separation

1 Effect of Decree of Judicial Separation

b) Orders relating to money and children

c) Succession Rights

2 Grounds for Decree of Judicial Separation

MCA 1973, s 17

· one of the five ‘facts’ but no need for ‘irretrievable breakdown

IV property & Financial rights for spouses and cohabitants

XI. Unmarried cohabitants

1 No right to financial provision

Child Support Act 1991 (as amended by Child Support, Pensions and Social Security Act 2000)

· Right to financial provision for children of partners only

2 Property Rights same as other civil litigant

Generally have to rely upon principles of property law and equity

See Cretney, Masson & Bailey-Harris, Principles of Family Law, chapter 5

Note the following particular issues, however:

Legal ownership of real property and the requirement of formalities

Beneficial ownership may exist behind legal ownership

Constructive, implied and resulting trusts can be created informally

Resulting Trusts

· May be presumed by the making of a payment, but

· There is a presumption of advancement in some family relationships

Constructive or Implied Trusts

· Evidence of intention to share property

· Detrimental reliance must be established

Limited power to order financial settlement between unmarried parties

Family Law Act 1996

· Limited power to make “ouster” orders where domestic violence/molestation occurs only.

· See p 68 below.

Children Act 1989, Sch 1, para 1

· Court has power to order transfer of property for the benefit of child of R.

3 Reform proposals

Sharing Homes (Law Commission)

Law Commission Report: Sharing Homes, a Discussion Paper

Civil Partnership Bill 2003

XII. property and financial provision during marriage

1 Marital rights to property adjustment 

Married Women’s Property Act 1964

· Allowance money for housekeeping

· ‘made by husband’

· Right to money or property acquired out of such money

· Treated as belonging to husband and wife in equal shares

Matrimonial Proceedings and Property Act 1970, s 37

· H or W provide money or money’s worth

· For improvement of property

· If contribution substantial

· Acquires share, improved share or beneficial interest

· Re Nicholson, (decd) [1974] 1 WLR 476

Family Law Act 1996

· More extensive power to make “ouster” orders where domestic violence/molestation occurs between spouses.

· Spouses automatically acquire “matrimonial home rights”

· See p 68 below.

2 Financial provision during marriage

Domestic Proceedings and Magistrates’ Courts Act 1978

· Grounds

Failure to provide proper maintenance for applicant (s 1(a))

Failure to provide proper maintenance for child of family (or contribute) (s 3(1))

“Child of the family”: any child of the parties and any child “treated” as a child of family

Unreasonable behaviour by other party (s1(c))

Desertion (s 1(d))

· Available orders (s 2)

Periodical payments

Lump sum (up to £1,000)

Periodical payments for benefit of child

· Order is discretionary (Titheradge v Titheradge (1983) 4 FLR 552)

Matrimonial Causes Act 1973, s 27

· Grounds: 

Failure to provide reasonable maintenance for applicant or child of the family

First consideration: welfare of the child (s 27(3))

· Available orders

Periodical Payments

Secured Periodical Payments

Payment of lump sum (no limit)

MCA 1973, s 23

· Court has power to make ‘interim’ orders or orders ancillary to judicial separation (i.e. while parties remain married)

Family Law Act 1986, s 40

· Court has power to make party pay maintenance for property the subject of order under FLA 1986.

V Property Rights of Ex-Spouses (‘ancillary relief’)

XIII. statutory framework

1 The power of the court to make orders upon the ending of a marriage are statutory

Livesey v Jenkins [1985] FLR 813

2 There are different procedures for dealing with children and ex-spouses

MCA 1973, s 41

Child Support Act 1991

3 The power of the court does not extend to property of third parties

Family Proceedings Rules 1991, r 2.59(4)

· Third party should be notified of order affecting his/her/its interests

J (HD) v J (AM) [1980] 1 All ER 156

· No power to force mortgagee to transfer mortgage

XIV. powers to grant ancillary relief

1 Available Orders (MCA 1973, ss 23 to 25C)

Income orders

Periodical Payments (ss 21, 23)

· Amount per period

· e.g.
£100 per week or £450 per month

Secured Periodical Payments (s 23)

F v F [1967] 1 WLR 793

· PP could be secured on home

Parker v Parker [1972] Fam 116

· Security should usually only be a fraction of available assets.

Aggett v Aggett [1962] 1 WLR 183

· Courts will secure on a major asset if required in circumstances.

Deferred orders (s 25B)

· e.g.
£100 per week upon W reaching age of 60

Duration of periodical payments (s 28)

Death of either party

Remarriage by payee

Duxbury v Duxbury [1987] 1 FLR 7

· Cohabitation by spouse does not automatically terminate right to periodical payments.

Specified Term

MCA 1973, s 25A:

· duty to consider limiting duration (“clean break”)

Capital Orders

Lump Sum Payments (s 23)

One-off payments: 

· e.g. £20,000 transferred from W to H

Duxbury v Duxbury  [1987] 1 FLR 7

· ‘capitalised maintenance’ (lump sum to equate to amount spouse will received by periodical payments over specified period).

Payments in instalments (s 23(3)):

· e.g.  £10,000 transferred from W to H on 1/1/2003 and £10,000 on 1/1/2004 

· May be secured

N v N (Financial Provision: Sale of Company) [2001] 2 FLR 69

·  “illiquid asset”

Lump sum may carry interest (s 23(6))

L v L (Lump Sum: Interest) [1994] 2 FLR 324

· must order interest when order is made not afterwards

Property Transfer Orders (ss 21, 24)

· e.g.
Transfer of shares, car or house
Property Settlement (ss 21, 24)

· i.e.
Creates a trust for the other party or children of the family
Variation of Property Settlements (ss 21, 24)

· i.e.
Alter any existing ‘nuptual’ trust or agreement in respect of property for benefit of party or children
Orders for Sale (s 24A)

· e.g.
Order that house sold and that proceeds divided with 60% to W and 40% to H
· If makes any order other than unsecured p.p.

· Power to order sale of property now or in future

· Even if third party has share in property.

Pension Sharing Orders

· Examples:

Trust holders of H’s pension instructed to divide his pension fund between H and W in 60/40 shares, or 
Trust holders ordered to pay 60%  of pension fund to H and 40% to W when H retires.
2 When orders can be made

Maintenance Pending Suit (s 22)

· Any time after petition has been filed

· Only periodical payments (not secured)

· Any order that appears to the court to be reasonable.

3 Final Order

· All orders

· Order can be made after Decree Nisi

· Order comes into forces after Decree Absolute

XV. deciding how to divide wealth

1 Statutory guidelines

MCA 1973, s 25

d) Guidelines where orders made for spouse

Matrimonial Causes Act s 25

(1)
It shall be the duty of the court … to have regard to all the circumstances of the case, first consideration being given to the welfare while a minor of any child of the family who has not attained the age of eighteen.

(2)
As regards the exercise of the powers of the court … the court shall in particular have regard to the following matters‑

 
(a)
the income, earning capacity, property and other financial resources which each of the parties to the marriage has or is likely to have in the foreseeable future, including in the case of earning capacity any increase in that capacity which it would in the opinion of the court be reasonable to expect a party to the marriage to take steps to acquire;

 
(b)
the financial needs, obligations and responsibilities which each of the parties to the marriage has or is likely to have in the foreseeable future;

 
(c)
the standard of living enjoyed by the family before the breakdown of the marriage;

 
(d)
the age of each party to the marriage and the duration of the marriage;

 
(e)
any physical or mental disability of either of the parties to the marriage;

 
(f)
the contributions which each of the parties has made or is likely in the foreseeable future to make to the welfare of the family, including any contribution by looking after the home or caring for the family;

 
(g)
the conduct of each of the parties, if that conduct is such that it would in the opinion of the court be inequitable to disregard it;

 
(h)
in the case of proceedings for divorce or nullity of marriage, the value to each of the parties to the marriage of any benefit which, by reason of the dissolution or annulment of the marriage, that party will lose the chance of acquiring.

e) Similar considerations where orders made for benefit of children

i) For the benefit of a child of the family

(3)
As regards the exercise of powers … in relation to a child of the family, the court shall in particular have regard to the following matters‑


(a)
the financial needs of the child;

 
(b)
the income, earning capacity (if any), property and other financial resources of the child;


(c)
any physical or mental disability of the child;


(d)
the manner in which he was being and in which the parties to the marriage expected him to be educated or trained;


(e)
the considerations mentioned in relation to the parties to the marriage in paragraphs (a), (b), (c), and (e) of subsection (2) above

ii) For the benefit of a childe of the family who is not a child of the payer

(4)
As regards the exercise of powers … against a party to the marriage in favour of a child of the family who is not a child of that party, the court shall also have regard‑


(a)
to whether that party assumed any responsibility for the child’s maintenance, and if so, the extent to which, and the basis upon which, that party assumed such responsibility and to the length of time for which that party discharged such responsibility;

 
(b)
to whether in assuming and discharging such responsibility that party did so knowing that the child was not his or her own;


(c)
to the liability of any other person to maintain the child;

2 Court’s discretion

Piglowska v Piglowska [1999] 2 FLR 763

· Aim of fair division

· Decisions of court not statements of law or principle.

· Only applications of the principles to particular facts.

White v White [2000] 2 FLR 981

· Principle of non-discrimination and equal value

· Yardstick of equal division

3 Duty to consider clean break (s 25A)

XVI. Section 25 factors

1 The factors

Welfare of children is “first” consideration

S 25(2) factors

· Resources (s 25(2)(a))

· Needs (s 25(2)(b))

· Standard of living (s 25(2)(c))

· Age of parties and duration of marriage (s 25(2)(d))

· Disabilities of parties (s 25(2)(e))

· Contributions during marriage (s 25(2)(f))

· Conduct (s 25(2)(g))

· Effect of end of marriage (s 25(2)(h))

2 ‘Children of the family’ are the ‘first consideration’ (s 25(1))

MCA 73, s 25(1)

· “first consideration … to the welfare while a minor of any child of the family”

(Contrast) Children Act 1989, s 1

· welfare of children is “paramount consideration”
Suter v Suter [1987] 2 FLR 232

· W in home with 2 children and “lover”

· Judge ordered H to transfer all his interest in home to W because of children

· CA held wrong to elevate welfare of children so high: “lover” could contribute to housing costs

Does not mean payments are made for or to children

Money for children dealt with by Child Support Act 1991

MCA 73 orders still bear children in mind

· Power to make orders “for the benefit of children of the family”

· Some orders made for spouse have to bear children in mind. For example:

Effect of s 25(1)

E v E (Financial Provision) [1990] 2 FLR 233

· “clean break” usually between spouses inappropriate

· Some maintenance order may be necessary

C v C (Financial Relief: Short Marriage) [1997] 2 FLR 26

· Usually substantial capital to spouse with children 

· Even if marriage short

B v B (Financial Provision: Welfare of Child and Conduct) (above)

· Priority to provide for children where resources limited

M v B (Ancillary Proceedings: Lump Sum) [1998] 1 FLR 5

· Both parties should be able to accommodate children

‘Children of the family’

MCA 1973, s 52(1)

· Treated by both parties to marriage as child of their family

While a minor

MCA 1973, s 25(1):

·  “… welfare while a minor of any child … who has not attained the age of eighteen”

· Not if child is 18 already

· No particular need to make future provision for child after reaches age of 18

J v C (Financial Provision) [1999] 1 FLR 152

· Court retained power to make provision for children aged 18+ in full time education but not first consideration.

3 Income, earning capacity, financial resources (s 25(2)(a))

Note language:

· Regard to:

· income,

earning capacity, 

property and other financial resources 

· which each of the parties to the marriage either

has or 

is likely to have in the foreseeable future, 

· Including increase in earning capacity reasonable for party to take steps to acquire

Determining what parties have

Family Proceedings Rules 1991, r 2.6B(1), (2)

· Parties must state what they own on Form E document

Livesey v Jenkins [1985] AC 424

· Parties under a “duty of full and frank disclosure”

Al-Khatib v Masry [2002] 1 FLR 1053, Munby J

· W said H worth £200 million; H denied this but failed to make proper disclosure

· Court held H worth £50 million or more. Ordered £26.3 million to W

· “… better when a husband has sought to conceal the truth … that I make an order that is unfair to him than that I should be drawn into making an order that is unfair to the wife.”

Financial Resources

Thomas v Thomas [1995] 2 FLR 668, per Waite LJ

· Court not limited to deal with assets proven to exist

· Can infer existence of resources from evidence

· Will not make orders in respect of property of third party but may infer that such property is a source of income for spouse

Browne v Browne [1989] 1 FLR 291

· W had interests in trust funds in Switzerland and Jersey

· £175,000 lump sum to be paid by W to H

Earning Capacity

Hardy v Hardy [1981] 1 FLR 321

· H worked in family business, earned lower than market average wage; orders made as if he was earning market average

Williams (LA) v Williams (EM) [1974] Fam 55

· Ct should take into consideration available evidence

· Welfare benefits agency accepted H could not work

Leadbeater v Leadbeater [1985] FLR 789

· W (47) had worked a secretary. Left work. Returned as part time receptionist. 

· Ct held not reasonable to expect w to earn more because of lack of knowledge of computers

M v M (Financial Provision) [1987] 2 FLR 1

· W showed she had tried and failed to get job; Ct held unlikely to earn more than £6,000

Resources of non-parties (“TP”)

iii) As likely sources of income/capital for a party

X and X (Y and Z Intervening) [2002] 1 FLR 508

· W had no property of her own but had rich family, W’s brother offered £500,000 to help her

· HELD: W’s expectations of £ could be taken into account if properly proven at court

iv) New partners

Macey v Macey (1981) 3 FLR 7

· The court

CANNOT: order TP to make payments for spouse or child

SHOULD NOT: make orders that can only be achieved by spending TP’s assets

BUT: if new partner has resources this may reduce spouse’s needs

Future resources

S 25(2)(a)
· ‘resources … each of the parties … is likely to have in the foreseeable future’

Expectations

Michael v Michael [1986] 2 FLR 389

· Michael [1986]: not just an elderly relative in ill health

MT v MT (Financial Provision: Lump Sum) [1992] 1 FLR 362

· H was certain to inherit something from an 82 year old father under German law

Pensions

MCA 1973, ss 25B, 25C, 25D

Entitlements

Akintola v Akintola [2002] 1 FLR 701

· Right to public housing was a relevant resource

4 Needs, obligations and responsibilities (s 25(2)(b))

Meaning:

· Regard to:

financial needs, obligations and responsibilities

which each of the parties to the marriage

has or 

is likely to have in the foreseeable future; 

· Includes:

Physical needs (housing, food, etc)

Debts and payments (mortgage, credit cards)

Duty to third parties (new partner or child)

· Effect:

Reduce the ability to meet others spouse’s needs

Increase the demands from the other spouse

Needs

Parties allege needs at trial; court determines need and orders accordingly

Atkinson v Atikinson [1988] 2 FLR 353

· Party gaining money not obliged to meet that need

Poor cases

· Not enough to meet all needs; 

· Preference to welfare of child (s 25(1))

Scheeres v Scheeres [1999] 1 FLR 207

· Where welfare of the child cannot be met, balance the needs of the spouses

Rich cases

· Historically: meet “reasonable requirements” of W (or H)

Dart v Dart [1996] 2 FLR 286

· H worth £400 million; H and W spent £400,000 p.a.

· CA refused to increase W’s award to £9 million

· BUT questioned “reasonable requirements” limit on awards

White v White [2000] 2 FLR 981

· H owned 1 farm; H and W jointly owned another farm

· Assets worth £4.6 million

· W given “reasonable requirements” of £800,000

· CA increased to £1.5 million: “reasonable requirements” not limit on suitable award

· Reas Req was unjust, discriminatory and did not recognise contributions

Obligations and Responsibilities

Work and other expenses:

Slater v Slater [1982] 3 FLR 364

· Court will reduce income to take into account reasonable expenses of work

· H extravagantly lived in the country so could not claim expenses

Second families

Barnes v Barnes [1972] 2 WLR 1381

· Where resources are limited, court should bear in mind need to support 2nd family

· Children of 2nd family are NOT first consideration

S v S (Financial Provision: Departing from Equality) [2001] 2 FLR 246

· Where surplus resources, 2nd family could mean unequal division of surplus

W H-J v W H-J [2002] 1 FLR 415

· 2nd family should be ignored for dividing surplus

5 Standard of Living (s 25(2)(c))

M v M (Financial Provision) [1987] 2 FLR 1

· No absolute right to maintain standard of living

· “Adequate recognition” in deciding what is reasonable

Leadbeater v Leadbeater [1985] FLR 789

· (award £37,500 lump sum)

· 4 year marriage; H worth £250,000; 

· court took into account both “much enhanced” lifestyle during marriage and modest lifestyle before; 

Attar v Attar [1985] FLR 649

· W had earned £15,000 then got married for 6 months.

· H worth £2 million

· Award to adjust back to previous lifestyle

6 Age of parties and duration of marriage

Age

Age and needs

M v M (Financial Provision) [1987] 2 FLR 1

· older applicants likely to have greater needs

Age and resources 

Age may be relevant to pension issues (resources under s 25(2)(a))

Older people may be less employable (‘earning capacity’ under s 25(2)(a))

Duration of marriage

Attar v Attar [1985] (above)

· short marriage limited provision

Leadbeater v Leadbeater [1985] (above)

· reasonable needs were £50,000 but reduced to £37,500 because only 4 yr marriage

C v C (Financial Relief: Short Marriage) [1997] 2 FLR 27

· 9 ½ month marriage, sick child, W suffered stress from breakdown of marriage

· Large lump sum ordered

White v White (above)

· “yardstick of equal division” based on:

Marriage as partnership 

Variety of contributions to marriage

M v M (Prenuptual Agreement) [2002] 1 FLR 654

· Conceded: equal division (White) not apply in short marriage cases

A v A (Elderly Applicant) [1999] 2 FLR 969

· Long marriage enables parties to make significant contributions

7 Disabilities

C v C (Financial Provision: Personal Damages) [1995] 2 FLR 171

8 Contributions

Wachtel v Wachtel [1973] Fam 72

· Law of Equity recognises that contributions sometimes affects property rights (e.g. constructive trusts)

· But MCA 73, s 25(2)(f) goes further 

Home-building

Vicary v Vicary [1992] 2 FLR 271

· Wife had “supplied the infrastructure and support in the context of which [the husband] was able to work hard, prosper and accumulate his wealth”

Conran v Conran [1997] 2 FLR 615

· W had been homemaker, raised children, entertained and nurtured H’s business contacts and had own career

· Substantial award recognised her outstanding contributions; more than “reasonable requirements” awarded

A v A (Elderly Applicant) [1999] (above)

· 40 year marriage led to substantial contributions increasing the award

Home builder vs breadwinner contributions

White v White [2000] 2 WLR 1571 (HL)
· Decision

“yardstick of equality”

marriage as equal partnership; 

Contributions of all types should be recognised

No need to show causal link between contributions of one party and the other’s success in business

· Effect

Average marriage assumed to make contributions that merit equal division

Possibility of alteration of equal division if contributions unequal (Lord Nicholls at p 1598)

Contributions since White
Cowan v Cowan [2001] 2 FLR 192

·  “exceptional contribution” by H; no equal division; 38% to W

H v H (Financial Provision: Special Contribution) [2002] 2 FLR 1021

· To decide whether “exceptional” consider parties expectations

G v G (Financial Provision: Equal Division) [2002] 2 FLR 1143

· Parties should not conduct a “general rummage through the attic of their marriage to enhance their role or diminish that of their spouse”

Lambert v Lambert [2003] 1 FLR 139

· Assets worth £20.4 million

· W sought £10.22 million (equal division; White)

· H offered W 30% of total assets ( exceptional contribution by H; Cowan)

· Connell J decided 

W’s contribution was “supportive” and H’s “very special” and “exceptional”

30% not enough to reflect W’s contribution

Order for 37% of total assets

Though W could have done nothing more 50% division was not unfair

· CA Held: special contribution by H cannot be upheld without discrimination; W given 50% share 

· Thorpe LJ: 

s 25(2)(f) does not 

favour breadwinner over homemaker

require detailed appraisal of performance of each party during marriage

Danger of inaccurately recreating history of marriage

Equality of contribution does not mean equality of division of assets: other s 25(2) factors may require unequal division
On special contributions:

“the danger of gender discrimination resulting from a finding of special financial contribution is plain. If all that is regarded is the scale of the breadwinner’s success then discrimination is almost bound to follow since there is no equal opportunity for the homemaker to demonstrate the scale of her comparable success”

“special contribution remains a legitimate possibility but only in exceptional circumstances”

9 Conduct

Pre-1969: Innocent W got compensated, guilty W got nothing

Ackermann v Ackermann [1972] Fam 1

· W’s misconduct only affect maintenance if “really serious, disruptive, intolerable and unforgivable”

Reform in 1969

Divorce Reform Act 1969

· Conduct of the parties relevant in deciding whether just to put them in position as if no marital breakdown

Wachtel v Wachtel [1973] (above)

· Court should not reduce orders for ancillary relief purely because of guilt or blame

· Some cases where conduct “obvious and gross” (per Ormrod) where order should be reduced/increased.

Matrimonial Causes Act 1973

S 25(2)(g)
· Conduct is such that it would be “inequitable to disregard it”

· (This is not conduct that creates the ground for divorce)

Misconduct barring any claims

Whiston v Whiston [1995] 2 FLR 268

· Bigamous marriage, W knew she was still married

· W should not profit from her crime: no AR orders made

J v ST (formerly J) (Transexual: Ancillary Relief) [1997] 1 FLR 402

· H was transexual; married for 12 years; had not told W

· CA held guilty of perjury and deceived W; nullity; H’s application for AR dismissed

Misconduct towards former spouse

K v K (Financial Provision: Conduct) [1988] 1 FLR 469

· W assisted H in suicide attempts so that she could live with her lover

· Lump sum reduced from £14,000 to £5,000

Evans v Evans [1989] 1 FLR 351

· H and W divorced, H paid maintenance to W for 35 years; W convicted of inciting murder of H; H stopped paying maintenance

· CA upheld discharge of maintenance order

J v ST (formerly J) (Transexual: Ancillary Relief) [1997] (above)

· deception

Clark v Clark [1999] 2 FLR 498

· H rich and 36 years older than W, 5 year marriage, W virtual prisoner in home, had to be rescued

· £552,000 reduced to £125,000 by CA

Misconduct relating to children

B v B (Financial Provision: Welfare of Child and Conduct) [2002] 1 FLR 555

· H had abducted child and refused to disclose assets

· W received entire equity in fmh

Al-Khatib v Masry [2002] (above)

· H had abducted children of marriage

· Lump sum to W included “fighting fund” to secure return of the children

Financial misconduct

Martin v Martin [1976] Fam 335

· A spouse “cannot be allowed to fritter away the assets by extravagent living or reckless speculation and then to claim as great a share of what was left as he would have been entitled to if he had behaved reasonably”

M v M (Pre-Nuptual Agreement) [2002] (above)

· a pre-nuptual agreement limiting a party’s rights to ancillary relief on divorce may but not must be taken into account during AR hearings

· W agreed to limit her rights to £275,000 in pre-nup but was awarded £875,000. 

Misconduct during litigation

Clark v Clark [1999] (above)

· In addition to imprisoning H, W took assets worth £50,000, which was therefore deducted from the award made.

Al-Khatib v Masry [2002] (above)

· Award made on assumption H had more assets than could be proven due to H’s failure to comply with court orders.

f) Good conduct

Kokosinski v Kokosinski [1980] Fam 72

· Parties lived together for 12 years before marriage and W acted as wife.

· Short marriage before divorce but pre-marriage good deeds taken into account under s 25(2)(f).

10 Value of benefits lost

· Spouse has intestacy rights

· Most pension schemes and life assurance schemes pay out more to spouses than other persons (or only to spouses)

· Public housing rights

11 The Clean Break principle

MCA 1973, s 25A

· s 25A(1): duty to consider termination of financial obligations

· s 25A(2): duty to consider periodical payments for specified term

MCA 1973, s 25(2)(a):

· regard to earning capacity

MCA 1973: s 28(1A):

· power to prevent application for extension of period of periodical payments

Achieving a clean break

MCA 1973, s 25A(3)

· power to dismiss further applications

Alternatives to the clean break

Nominal periodical payments

e.g.
£0.50 per month by W to H
Periodical payments for limited term

e.g.
£500 per month for 5 years from date of order
Periodical payments for limited term with no liberty to extend that term

e.g.
£500 per month for 5 years from date of order and no power to extend that term (under s 28(1A)).
Principles

Clutton v Clutton [1991] 1 FLR 242

· not a principle

SRJ v DWJ (Financial Provision) [1999] 2 FLR 176

· not a presumption

Whiting v Whiting [1988] 2 FLR 189

· C/A interferes if “plainly wrong”

Big money cases

Duxbury v Duxbury [1987] 1 FLR 7

· Achieve clean break by converting periodical payments into lump sum

· E.g.: W should receive £10,000 per year. She is 35. 

M v M (Property Adjustment: Impaired Life Expectancy) [1993] 2 FLR 723

· Clean break may be inappropriate even where there is enough money to capitalise maintenance

Smaller money cases

Usually clean break means one party gets large share of assets

Issues:

· 5 year marriage. Full contributions. No children. H invalid and full time care. W earns £10,000 pa.

· 10 year marriage, H & W contributed fully. 2 children (5 and 8). Three bedroom fmh mortgaged. £20,000 equity remains. No other capital.

Court can order clean break where no assets

Seaton (1986):

· H suffered stroke & looked after by his parents

· W could not afford to pay enough to confer any benefit: H received state benefits that would be removed if W paid him money

· No available assets.

· Ordered clean break.

Trusts for H and W (or “charge-back”):

Mesher v Mesher [1980] 1 All ER 126

· trust until child was 17.

Martin v Martin [1978] Fam 12

· trust until W dies or remarries
Bateman v Bateman [1979] Fam 25

· as Martin but also W stops living there

Post White v White

Elliott v Elliott [2001] 1 FCR 477

· charge back achieves fairness & equality
B v B (Financial Provision: Welfare of Child and Conduct) [2002] 1 FLR 555

· but trust not always necessary

Note: charge-back does not have to be part of clean break

12 Variation, Setting Aside and Appeals

Variation

MCA 1973, s 31

· In relation to existing periodical payments order

· Lump sum: vary detail of order by instalments

Setting Aside

Livesey v Jenkins [1985] AC 424

· Order can be set-aside if there has been serious non-disclosure

Cook v Cook [1988] 1 FLR 521

· Order only set aside if true picture would have made a difference.

Appeals: reopening clean break

Barder v Barder (Caluori Intervening) [1988] AC 20

· A party can appeal against a clean break if

made by a prompt application 

after radical change of circumstances 

and change would not prejudice third parties.

Cornick v Cornick [2001] 2 FLR 1240

· Appeal cannot be used to revalue assets properly valued at hearing

VI children: introduction

XVII. introduction to law relating to children

8 The background to the protection of children

Eekelaar, J, The emergence of children’s rights (1986) 6 Ox JLS 161

Prevention of Cruelty to Children Act 1889

· First power to remove children from parents

Children and Young Persons Act 1933

· Restrictions on children as workers

Children Act 1989

· Comprehensive statute protection and defining children’s rights

Children’s Commissioner for Wales Act 2001

· Safeguard children in care, representations about child welfare
1 The legal concept of children’s rights and parental control

The concept of a child capable of deciding for herself

Gillick v W Norfolk and Wisbech AHA [1986] AC 112

· •DHSS notice to GPs
contraceptive advice for children under 16

whether to do so was a matter for doctors

· Challenge by mother of 5 girls: 

notice contrary to law and welfare of children

· •Woolf J held:

GP committing no crime (aiding and abetting unlawful sex) if intention was to carry out DHSS guidance

Child could consent to medical treatment if capable of making reasonable assessment of treatment.

Parental rights could not override valid decision of child.

· Court of Appeal overruled Woolf J
Crime: medical examination of girl would be crime because girl could not consent

Only parent had capacity to consent

Parental rights: parents had complete control of the child’s actions until child reached “age of discretion” (subject to Parliament and courts)

· House of Lords (by majority 3:2) overruled CA
Woolf J correct on crime and capacity of child to consent
Parental rights 

Exist for the benefit of the child

“yield to the child’s right to make own decisions as reaches sufficient understanding,” per Lord Scarman

Some disagreement on whether parents could override this power of children:

Scarman: only if Parliament permitted it

Fraser: if in child’s best interests

“Gillick competence”

The Court retains some control over the capacity of children to decide for themselves
Re R [1992] Fam 11

· 15 year old girl held not to be “Gillick competent” to refuse treatment

· BUT (obiter): 

Gillick only allowed child to consent to treatment;

Parents still had power to consent to treatment if child refused

Re W [1993] Fam 64

· Local authority (acting as parents for 16 year old orphan) allowed to consent to treatment for anorexia nervosa to which she had refused.

XVIII. international law and children

United Nations Declaration of the Rights of the Child

United Nations Convention on the Rights of the Child

The European Convention on Human Rights, Art 8

Marckx v Belgium (1979) 2 EHRR 330

Sahin v Germany [2002] 1 FLR 119

A v UK [1998] 1 FLR 959

XIX. the modern law of children’s rights

Human Rights Act 1998, s 6

Re S (minors) (care order: implementation of care plan) [2000] 1 FLR 815

VII children act 1989

1 Functions of the CA 89

Codified approach to protecting the welfare of children

Part I (s 1)

Re-defining Parental Responsibility

Part I (s 3)

‘Private’ disputes concerning children

Part II

· Residence Orders (s 8)

· Contact Orders (s 8)

· Prohibited Steps Orders (s 8)

· Specific Issue Orders (s 8)

‘Public’ protection of children

· Duties of Local Authorities: Part III

· Care Orders: Part IV

· Emergency Protection of Children: Part V

· Care Homes, fostering, etc: Parts VI to XII

2 ‘Child’

CA 89, s 105

· child under 18

CA 89, s 9(7)

· court can only make some orders for children under 16.

VIII parental responsibility

3 What is PR?

Children Act 89, s 3

(1)
In this Act ‘parental responsibility’ means all the rights, duties, powers, responsibilities and authority which by law a parent of a child has in relation to the child and his property.

(2)
It also includes the rights, powers and duties which a guardian of the child’s estate … would have had in relation to the child and his property.

…

(5)
A person who‑


(a)   does not have parental responsibility for a particular child; but


(b)   has care of the child,

may (subject to the provisions of this Act) do what is reasonable in all the circumstances of the case for the purpose of safeguarding or promoting the child’s welfare.

Children Act 1989, s 3(1)

· Person without PR but with care of a child may do ‘what is reasonable … for the purpose of safeguarding or promoting the child’s welfare’
Re S (Parental Responsibility) [1995] 2 FLR 648

· Reference to “rights” in s 3 unfortunate: the Act shifts emphasis from rights to responsibilities.

4 Who has PR?

Automatic PR

CA 89, s 2

· Mother of child

· Married father of child

Legitimacy Act 1976, s 2

· Father of child who marries mother

B v UK [2000] 1 FLR 1

· Treating unmarried fathers differently from married fathers was not breach of Art 8
Adoption and Children Act 2002, s 111 (amends CA 89, s 4)

· Unmarried father registered on birth certificate gains PR

5 Acquiring PR

Court Order

CA 89, s 4(1)(a)

Re H (Illegitimate Children: Father: Parental Rights) [1991] 1 FLR 214

· PR only if in interests of child’s welfare. 

· Consider:

commitment F has shown to C

Attachment between F and C

F’s reasons for applying for order

Re H (Parental Responsibility) [1998] 1 FLR 855

· Above list not exhaustive; welfare paramount

Re H (Parental Responsibility: Maintenance) [1996] 1 FLR 867

· PR does not depend on F paying maintenance

Re P (Parental Responsibility) [1997] 2 FLR 722

· If F shows commitment but exercises PR inappropriately through zeal PR still possible

Re P (Parental Responsibility) [1998] 2 FLR 96

· Ct will refuse PR if F’s interference would undermine mother and may pose risk to child

M v M (Parental Responsibility) [1999] 2 FLR 737

· No PR where F had serious deficiencies in intellectual function

Agreement of both parents 

CA 89, s 4(1)(b)

· Allows PR for father or spouse of one parent to be acquired by agreement with other parents.

Following other Children Act order

CA s 12(1)‑(3) (residence order)

· Any party: PR for duration of RO

· Father: PR until PR revoked by court

CA s 33(3) (care order)

· LA has PR for duration of CO

6 Revoking PR

CA 89, s 12

Re P (Terminating Parental Responsibility) [1995] 1 FLR 1048

7 Restrictions on PR

Generally no requirement to consult or agree with others with PR (s 2(7)), but:

S 13(1)

· Agreement on some matters required if Residence Order in force
Change of surname

Removal from jurisdiction for more than 1 month 

Court Orders where there is no agreement

CA 89, s 8

· Prohibited Steps Order

· Specific Issue Order

Wardship

Re CT (A Minor) (Wardship: Representation) [1993] 2 FLR 278

Re W (Wardship: Discharge: Publicity) [1995] 2 FLR 466

IX welfare

9 The welfare of the child is paramount

Children Act 89, s 1

(1)
When a court determines any question with respect to‑


(a)
the upbringing of a child, or

 
(b)
…

the child’s welfare shall be the court’s paramount consideration

a) ‘Paramount’

J (and Another) v C (and Others) [1970] AC 668

· Child (aged 10) had Spanish parents and English adoptive parents. Had lived for only 18 months in Spain. Held: should remain in England.

· “… more than that the child’s welfare is to treated as the top item in a list of items relevant …”

·  “… rules or determines the course to be followed.”

Birmingham City Council v H (No 3) [1994] 1 FLR 224

· Mother of child and child both under 18. 

· Focus on who is subject of proceedings (child)

Re Z (A Minor) (Freedom of Publication) [1996] 1 FLR 191

· Whether to allow filming of child’s education:
If programme concerned child’s education then decision concerns upbringing and welfare paramount;
If programme concerned publicity about child’s parent: does not concern upbringing and welfare not paramount
b) Situations in which welfare not paramount

S v S, W v Official Solicitor [1972] AC 24

Matrimonial Causes Act 1973, s 25

· ‘first consideration’

Re A and W (Minors) (Residence Order: Leave to Apply) [1992] 2 FLR 154

· Where decision is whether there is leave to apply under Children Act, this is not a decision as to the upbringing of the child so welfare is not paramount.

8 Aspects of Welfare

Welfare checklist (s 1(3))
· (see below)

No delay principle (s 1(2))

· “general principle that any delay in determining the question is likely to prejudice the welfare of the child”

No order principle (s 1(5))

· “not make the order or any of the orders unless … doing so would be better for the child than making no order at all.”

9 No delay principle

Children Act 89, s 1

(2)
In any proceedings in which any questions with respect to the upbringing of a child arises, the court shall have regard to the general principle that any delay in determining the question is likely to prejudice the welfare of the child.

Goldstein, Freud, Solnit, Beyond the Best Interest of the Child (MacMillan, 1973)

· under 5: 2 months absence “beyond comprehension”; younger school age: 6 months

C v Solihull MBC [1993] 1 FLR 290

· “planned and purposeful delay may be beneficial”

Re B (Contact: Interim Order) [1994] 2 FLR 269

· Delay to test new situation for child (interim orders)

10 No order principle

Children Act 89, s 1

(5)
Where a court is considering whether or not to make one or more orders under this Act with respect to a child, it shall not make the order or any of the orders unless it considers that doing so would be better for the child than making no order at all.

B v B (A Minor) (Residence Order) [1992] 2 FLR 327

· RO necessary for grandparent who exercised care of child

G v F (Contact and Shared Residence: Applications for Leave) [1998] 2 FLR 799

· RO necessary to give step parent PR

11 Welfare Checklist

Children Act 89, s 1

(3)
… a court shall have regard in particular to


(a)
the ascertainable wishes and feelings of the child concerned (considered in the light of his age and understanding);

 
(b)
his physical, emotional and educational needs;


(c)
the likely effect on him of any change in his circumstances;


(d)
his age, sex, background and any characteristics of his which the court considers relevant;


(e)
any harm which he has suffered or is at risk of suffering


(f)
how capable each of his parents, and any other person in relation to whom the court considers the question to be relevant, is of meeting his needs;


(g)
the range of powers available to the court under this Act in the proceedings in question.

B v B (Residence Order: Reasons for Decision) [1997] 2 FLR 602

· A court must give reasons for decision setting out welfare factors taken into account.

Dawson v Wearmouth [1997] 2 FLR 629

· No single factor more important than other in all cases

12 No presumptions

Re L (Contact: Domestic Violence) [2000] 2 FLR 334

· No presumption that a violent parent can never have contact with a child.

Payne v Payne [2001] EWCA Civ 166, [2001] 1 FLR 1052

· No presumptions that a parent with residence can or cannot remove a child from the jurisdiction permanently.

Re S (A Minor) (Custody) [1991]

· No presumption that a young child should live with its mother
13 Wishes of the child

The importance of the wishes of the child

Re P (A Minor) (Education) [1992] 1 FLR 316

· 14 year old boy’s wishes re education considered: to ignore them would cause resentment

European Convention of Human Rights, Arts 6, 8

Hokkanen v Finland (1984) 19 EHRR 139

UN Convention on the Rights of the Child 1989, Art 12: 

· “views of the child are given due weight”

Re T (Abduction: Child’ Objection to Return) [2000] 2 FLR 192

· Whether child objects to course of conduct

· Age and degree of maturity

· Strength and validity of the child’s views

14 Representing the child’s views

Making Contact Work: A Report to the Lord Chancellor on the Facilitation of Arrangements for Contact between Children and their Non-Residential Parents and the Enforcement of Contact Orders for Contact (Lord Chancellor’s Department, 2002)

Children and Family Reporter

CA 89, s 7(1)

· “Children and Family Advisory and Support Service” reports

Child is not generally made a party to proceedings

Ashingdane v UK (1985) EHRR 528

· no right for child to be party in proceedings.

Re A (Contact: Separate Representation) [2001] 1 FLR 715

· Extreme conflict of F’s and M’s cases would suggest child’s involvement may be necessary

L v L (Minors) (Separate Representation) [1994] 1 FLR 156

· C&F R stated she could not form a view so joining child was approrpriate

If a child is a party then he or she is represented either by Guardian or “next friend” or in own right

15 Needs

Physical

Emotional

Pringle, The Needs of Children (1986)

· Love and Security

· New experiences

· Praise and recognition

· Responsibility

Educational

Education Act 1944, s 36 (compulsory education)
Court should consider both short and long term need

Re H (A Minor) (Custody: Interim Care and Control) [1991] 2 FLR 109

· C lived with M who died, M said C should live with GM. F sought RO. 

· Court ordered interim RO for her to live with GM to deal with loss.

16 Change in circumstances

S (BD) v S (DJ) (Infants: Care and Consent) [1977] 1 All ER 656, Ormrod LJ

· Status quo is “one of the most important single factors in deciding what is in the best interests of young children”

Re A (A Minor) (Custody) [1991] 2 FLR 394

· Clear evidence of benefit of change is necessary

17 Characteristics

No presumptions

Re S (A Minor) (Custody) [1991] 2 FLR 388

· No presumption young child with should stay with M

Re A (A Minor) (Custody) [1991] 2 FLR 394

· No presumption girls should stay with M

Cultural, racial and religious background

Re M (Section 94 Appeals) [1995] 1 FLR 546

· M white, F black. C lived with M. F sought contact. Consider effect of confusion about racial identify

Re J (Specific Issue Orders: Muslim Upbringing and Circumcision) [1999] 2 FLR 678 and Re C (Adoption: Religious Observance) [2002] 1 FLR 1119

· Consider welfare of child not issues of religious law

18 Harm

CA 89, s 105(1), 31(9), (10)

· “Harm” carries the same definition as in care orders (see p 61 below)

· ‘ill-treatment or impairment of health or development’

19 Capability of parents and others

Re S (A Minor) (Custody) (above)

· consider particular child and particular parent

20 Range of powers available

CA 89, s 10(1)

· power to make s 8 orders

Family Law Act 1996, s 39(2), 42(2)

· power to make ‘ouster/occupation’ and ‘non-molestation’ orders

X  ‘private’ disputes concerning children

XX. the court’s powers

1 Available Orders

Children Act, s 8

· Residence Order

· Contact Order

· Prohibited Steps Order

· Specific Issue Order

2 Who can seek s 8 orders?

Automatic right to seek order

CA 89,s 10(4):

· parents, 

· guardians, 

· persons with RO

CA 89, s 10(5): 

· Apply for residence or contact order without leave (only) if:

married party where “child of the family”; 

person who has lived with the child for at least 3 years

person who has consent of another person with RO

Re S, The Times 8th March 1993

Re C [1994] 1 FLR 26

No automatic right

CA 89, s 10(2)

· May seek s 8 order with leave of the court.

CA 89, s 10(9)

· Factors for determining leave

Nature of application

Connection between applicant and child

Risk of harm from the application

(where local authority look after child) local authority’s plans and wishes of parents of child.

Re A (Minors) (Residence Orders: Leave to Apply) [1992] FLR 425

· Welfare principle does not apply.

· Court not limited to s 10(9) factors.

· Consider strength of case (whether ‘good arguable case’)

3 Power to restrict s 8 applications

CA 89, s 91(14)

· Order that party entitled to apply (s 10(4), (5) above) may only apply with leave of parties.

Re P (Section 91(14) Guildelines) (Residence and Religious Heritage) [1999] 2 FLR 573

· Regard to:

Welfare of child

Restriction should be last resort

Recognise right of access to children.

Use against repeated and unreasonable applications.

· Does not offend Art 8 ECHR because R can still seek order with leave.

XXI. Residence Orders

1 Definition

Children Act 1989, s 8(1)


‘a residence order’ means an order settling the arrangements to be  made as to the person

   with whom a child is to live.

With whom not where child shall live

2 Effect of RO

Parental Responsibility

CA 89, s 12(2)

· if father: indefinitely

· if other: for duration of order

Conditions

CA 89, 11(7)

· May be made subject to conditions on:

parent, 

person with PR or RO or 

person with whom living

· Conditions should not undermine purpose of RO

Re E (Residence: Imposition of Conditions) [1997] 2 FLR 638

· No condition as to where M would live with child

· Location is relevant to determining whether a RO should be made

Re H (Children) (Residence Order: Condition) [2001] EWCA Civ 1338, [2001] 2 FLR 1277

· BUT: condition imposed H not return to Northern Ireland; M was applying for RO; “highly exceptional”

c) Ending RO

CA 89, s 9(6)

Children and Adoption Act 2002, s 114: power to extend RO to age of 18

CA 89, s 11(5): ceases on cohabitation

3 Whether a RO should be granted

Where parties can agree

CA 89, s 1(5)

· No order principle: 

no RO if parents agree

But RO can grant status: PR, child benefit

CA 89, s 13:

·  restrictions on PR

Where parties cannot agree

CA 89, s 1(1), (3)

· Welfare Paramount

· Welfare Checklist (note in particular)

Wishes (s 1(3)(a)): 

have regard to Child and Family Reporter (s 7(1))

Age, sex, etc (s 1(3)(d)): 

note lack of presumptions and link to needs

Harm (s 1(3)(e)): 

broader than physical harm

Capability (s 1(3)(f)): 

links to need

Range of powers available (s 1(3)(g)):

Can defects in parent’s capabilities be off-set by other orders

Can needs of child be met by making other orders?

4 Needs (s 1(3)(b)) and ability (s 1(3)(f))

Emotional need of child to live with parent rather than non-parent

Re K (A Minor) (Custody) [1990] 2 FLR 64, per Waite J

· “are there any compelling factors which require [the judge] to override the prima facie right of this child to an upbringing by its natural parent”

J and Another v C and Others [1970] AC 668, per Ormrod LJ
·  “parental rights remain qualified and not absolute”

· Spanish child; Order in favour of English foster parents

Re M (Child’s Upbringing) [1996] 2 FLR 441

· Zulu child returned to natural parents, lived with mother and foster parents from birth and with foster parents from 6 to 10.

Re P (Section 91(14) Guildelines) (Residence and Religious Heritage) [1999] 2 FLR 573

· Down’s Child of Orthodox Jewish parents remained with foster parents

Re N (Residence: Appointment of Solicitor: Placement with Extended Family) [2001] 1 FLR 1028

· 2 1/2 year old; injured in car crash when 1; mother died, child lived with uncle, F sought RO when remarried, Ct refused: “high risk strategy”

· Retrial ordered: Judge had not considered medium and long term benefits

Need to remain with mother rather than father

Re S (A Minor) (Custody) [1991] 2 FLR 394

· “more fathers are equipped to undertake these duties”
Re A (A Minor) (Custody) [1991] 2 FLR 394

· “the unbroken relationship of mother and child is one which it would be very difficult to displace … But where the mother and child have been separated … other considerations apply”
· Six year old not very young
Re W (A Minor) (Residence Order) [1992] 2 FLR 332

· 4 week old child; M had agreed F would look after child, sought RO; granted on appeal
Re K (Residence Order: Securing Contact) [1999] 1 FLR 583

· 2 year old; M refused RO; risk of removal to India; M refused to accept child’s speech delayed
Need for siblings to remain together

B v B (Residence Order: Restricting Applications) [1997] 1 FLR 139

· Regular contact not the same as living together

Re T and E (Proceedings: Conflicting Interests) [1995] 1 FLR 581

· Court only bound to consider interests of child that is subject of proceedings even if affects interests of other child

Birmingham City Council v H (No 2) [1993] 1 FLR 883

· If 2 children are subject of proceedings, welfare must be balanced

Family Law Review of Child Law (1988) Law Com No 172, para 3.13

· court should be obliged to consider welfare of all children affected by decision.

5 Effect of change (s 1(3)(c))

Buchanan & Others, Families in Conflict (The Policy Press, 2001)

· At the end of RO & CO proceedings: most parents and about 50% of children emotionally disturbed

· One year later: parents improved but 84% children emotionally disturbed

S (BD) v S (DJ) (Infants: Care and Consent) [1977] (above)

· Status Quo “one of the most important single factors in deciding what is in the best interests of the child”

Re A (A Minor) (Custody) [1991] 2 FLR 394

· Clear evidence required to justify change of circumstances

· 6 year old girl settled with F and brothers for 18 months; CA refused to order RO in favour of M (and elder sister) and M’s new partner
6 Shared Residence Orders

CA 89, s 11(4)

· Court can specify child with live with different people at different times

A v A [1994] 1 FLR 669

· Only make order in “unusual” cases

· Not if there are unresolved issues re contact

· Children often need stability

Re WB (Residence Orders) [1995] 2 FLR 1023

· Shared RO not “exceptional”, decide whether in best interests of the child

· Children spent substantial time with both parents

· Animosity between parents; shared residence would be a “positive benefit” 

Re A (Children) (Shared Resisdence) [2002] All ER (D) 412

· Order should reflect reality of actual arrangements.

XXII. Contact Orders

10 Definition


‘a contact order’ means an order requiring the person with whom a child lives … to allow 

the child to visit or stay with the person named in the order, or for that person and 

the child otherwise to have contact with each other.

1 The need for court ordered contact

a) The importance of contact

UN Convention on the Rights of the Child, Art 9(3)

·  “maintain ... direct contact with both parents on a regular basis”

Hendriks v Netherlands (1983) 5 EHRR 233

·  “Article 8 … implies that … contact should not be denied unless there are strong reasons”

Re K (A Minor) (Access Order: Breach) [1977] 2 All ER 737

· Contact allows C to know they have the love of each parent

Contact and Domestic Violence: the Experts’ Court Report [2000] Fam Law 615

b) The need for court orders

Making Contact Work: A Consultation Paper (Lord Chancellor’s Department, 2001)

· “It is simply not realistic to expect the majority of separated parents to be able to establish and sustain a cooperative parental relationship”

Trinder, Beck and Connolly Making Contact Work: How Parents and Children Negotiate and Experience Contact after Divorce (Joseph Rowntree Foundation, 2002)

· Two factors making contact work

Joint commitment to contact

Willingness to work through difficulties

2 Types of CO

Direct contact:
Meeting between child and person; may include:

“Staying contact:
Child remains with parent over one or more nights

“Supervised” contact:
A third person is present during the contact.

Indirect contact: 
Contact without meeting between child and person, 
such as telephone contact, contact by letters, 
sending of birthday cards and presents

3 Deciding Contact Orders

Re O (A Minor) (Contact: Imposition of Conditions) [1995] 2 FLR 124

Hendriks v Netherlands (1983) (above)

Presumption of contact

Re D (A Minor) (Contact: Mother’s Hostility) [1993] 2 FLR 1

· Exceptional reasons why access should be denied

Re M (Contact: Welfare Test) [1995] 1 FLR 274

· Fundamental need for ... an enduring relationship with both parents

Re L, V, M, H [2000] 2 FLR 334

· General principle that contact in the interests of the child

Indirect contact

Re M (A Minor) (Contact: Conditions) [1994] 1 FLR 272

· Violent father in prison allowed to send cards and presents

Re C (Contact: No Order for Contact) [2000] 2 FLR 723

· No order where 9 year old boy upset by cards and destroyed them

Introducing contact

CA 89, S 11(7)

· Power to impose conditions (may allow control over contact)

Interim contact

Re B (A Minor) (Contact: Interim Order) [1994] 2 FLR 269

· make limited order when principle of contact not in dispute

Re M (Interim Contact: Domestic Violence) [2000] 2 FLR 377

· no interim order if would unsettle child

Supervised contact

S v P (Contact Application: Family Assistance Order) [1997] 2 FLR 277

Dame Elizabeth Butler-Sloss P, ‘Contact and Domestic Violence’ [2001] Fam Law 355

· Not in cases of domestic violence

Halliday, ‘Reports to Courts by Contact Centres – Why they Rarely Happen’ [1999] Fam Law 112

4 Particular welfare issues

Harm

Domestic Violence

Re L, V, M, H [2000] 2 FLR 334

· Violence to partner = failure in parenting & may be emotional harm to child

· But no presumption that no contact.

· Assess impact of violence in light of welfare checklist

Family Law Act 1996, s 42

· Court can make non-molestation orders against person

Sexual Abuse

H v H (Child Abuse: Access) [1989] 1 FLR 212

· Sexual abuse = emotional (and sometimes physical) harm

· Consider contact short of full contact

Unusual parents

Examples

Re B (Minors: Access) [1992] 1 FLR 140

· eccentricity and awkward behaviour

Re H (Contact Order) (No 2) [2002] 1 FLR 22

· diseases affecting mood and personality

M v M (Parental Responsibility) [1999] 2 FLR 737

· brain damage

 Re F (Minors) (Denial of Contact) [1993] 2 FLR 677

· Transsexual

General approach: 

· No presumption against contact

· Consider all factors:

Value of coming to understand parent (Re B)

Feasibility of supervised/indirect contact (Re H (No 2))

Wishes/reaction of children (Re F)

Parental hostility/”implacable hostility”

Re O (A Minor) (Contact: Imposition of Conditions) [1995] 2 FLR 124

· M appealed order that she allow indirect contact for 6 months

· “No parent should be … permitted to think that the more … unreasonable … and … uncooperative they are the more likely they are to get their own way”

Re D (Contact: Reasons for Refusal) [1997] 2 FLR 48

· Not all cases of hostility are “implacable”; court should determine reasons for hostility

· If no good reasons then court less willing to refuse contact

· But may be forced to do so if serious risk of major emotional harm

· i.e. what is the affect of hostility on child’s welfare

Re K (Contact: Mother’s Anxiety) [1999] 2 FLR 703

· F had kidnapped child when 2 (now 6); 2 periods of supervised contact; M anxious; child felt guilty for enjoying contact

· Order: indirect contact only

Re H (A Minor) (Parental Responsibility) 1 FLR 484

· Objection to contact from M’s new husband; Marriage and child’s welfare at risk; F refused contact 
Making Contact Work: A Consultation Paper (Lord Chancellor’s Dept, 2000)

· Hostility may:

Be part of family involvement in dispute

Have cultural factors
5 Effect of CO

c) Conditions

Re O (A Minor) (Contact: Imposition of Conditions) [1995] 2 FLR 124

d) Ending CO

CA 89, s 9(6)

· order ceases when child is 16

CA 89, s 11(6)

· ceases on cohabitation

XXIII. Prohibited steps and Specific Issue Orders

1 Definition


‘a prohibited steps order’ means an order that no step which could be taken by a parent in meeting his parental responsibility for a child … shall be taken by any person without the consent of the court.


‘a specific issue order’ means an order giving directions for the purpose of determining a specific question which has arisen, or which may arise, in connection with anyaspect of parental responsibility for a child.

· Affects how PR exercised

2 Types of Orders

PSO should not be used to achieve the effect of another order

Nottingham CC v P [1994] Fam 18

Re H [1995] 1 FLR 638

Change of name

CA 89, ss 13(1), 33(7)

Re PC (Change of Surname) [1997] 2 FLR 730

Dawson v Wearmouth [1997] (above)

· must have positive benefit to C

Re C (Change of Surname) [1998] 2 FLR 730

Re W, Re A, Re B (Change of Name) [1999] 2 FLR 930

· If RO in force: must gain leave of court or written consent of all with PR (s 13)

· No RO: ought to gain leave or consent

· Guidelines:

Reasons for registered name

Reasons for change (present and future)

Previous marriage will be relevant

If no marriage: degree of F’s commitment, any PR?

Removal from the jurisdiction

CA 89, s 13(1)

· RO in force: no removal for more than 1 month without leave of court or consent of all with PR

Long term/ ‘permanent’ removal

Poel v Poel [1970] 1 WLR 1469

· Interfere with custodial parent rarely

Payne v Payne [2001] EWCA Civ 166, [2001] FLR 1052

· Future plans about where to live are relevant in deciding RO

· But if parent has RO and PSO/SIO sought:

· Welfare paramount

· Reasonable proposals of parent with RO important

· Ensure genuine motive for move (not just to end contact)

Holiday removal

Re T (Staying Contact in Non-Convention Country) [1999] 1 FLR 262

· “Mirror Order” required in Egypt:

· Conditions including £50,000 deposit

Medical Treatment

Re J (Specific Issue Orders: Child’s Religious Upbringing and Circumcision) [2000] 1 FLR 571

· Non-urgent serious treatment requires consent of all with PR or order of court

· Non therapeutic/non-reversible treatment only if clear benefit to child

Re A (Conjoined Twins: Medical Treatment) [2001] 1 FLR 1

· SIO can be sought to order treatment despite refusal of consent of parents

Religion

Re T (Custody: Religious Upbringing) [1981] 2 FLR 239

· Courts will not prevent parent from practising religion

European Convention of Human Rights, Art 9

Re J (Specific Issue Orders: Muslim Upbringing and Circumcision) [2000] 1 FLR 571

· F (Muslim) and M (Christian) separated when C 2 ½.

· F sought SIO that C be circumcised and brought up Muslim, C 5 years old

· Held: 

Only rarely will court order C to be brought up in religion different from parent with RO

C could be aware of Islamic heritage through contact

Circumcision would ID C as Muslim but carried risk

M’s opposition meant she could not present it positively

e) Education

Re G (Parental Responsibility: Education) [1994] 2 FLR 964

· Parent with PR entitled to be consulted about change of school

Re A (Specific Issue Order: Parental Dispute) [2001] 1 FLR 121

· No general principle as to which type of school (or nation of school) more appropriate

· Regard to all of s 1(3)

Re P (A Minor) (Education) [1992] 1 FLR 316

· Strong regard to 14 y.o. C’s wishes; C unlikely to benefit if unwilling to attend

Re P (A Child) (Education: Choice of Schools) [2002] All ER (D) 80

· Order: M choose schooling having consulted F

· Appeal: overturned; court had duty to decide schooling where M and F not in agreement.

XXIV. enforcing orders in respect of children

1 Powers available to enforce orders

Seizure and delivery of the child

Family Law Act 1986, s 34

· Order for seizure and delivery of child

Committal for contempt of court

The courts’ powers

Rules of the Supreme Court, Ord 45, r 5

County Court Rules, Ord 29, r 2

Magistrates’ Courts Act 1980, s 63

Should the powers be exercised?

Re M (Minors) (Access: Contempt: Committal) [1991] 1 FLR 355

· Only if continuing, deliberate refusal to comply and all other solutions failed

Re M (Contact Order: Committal) [1999] 1 FLR 810

· Regard to welfare of child when deciding whether to commit

A v N (Committal: Refusal of Contact) [1997] 1 FLR 533

· Welfare is not paramount

2 Human Rights Issues

European Convention on Human Rights, Art 6

Hokkanen v Finland [1996] 1 FLR 289

· Orders should be made promptly: 

Hornsby v Greece (1997) 24 EHRR 250

· Civil orders should be properly enforced: 

Glasner v UK [2001] 1 FLR 153

· No fundamental defect of UK system: 

European Convention on Human Rights, Art 8

Nuutinen v Finland (2002) 34 EHRR 15

· Art 8: contact, etc should be secured

· Safeguard rights of all individuals concerned

· Coercion should be limited unless non-cooperation threatens Article 8 rights of others: 

3 Reform proposals

Making Contact Work: A Report to the Lord Chancellor [2002] Fam Law 164

· Fines and committals wholly inadequate means of addressing the problem of contact orders

· Proposed 2 stage enforcement

Non-punitive at first

Punitive afterwards

· Court needs much wider powers to enforce

Refer defaulting parent to counselling/parenting training, psychiatrist, anger education

Imposition of probation (with training)

Imposition of community service order

Compensation to parent who has lost

LCD response: (Aug 2002):

·  survey, develop contact centres & mediation, avoid prescriptive approach

XXV. the international dimension

Council Regulation (EC) No 1347/2000 (“Brussels II”)

A v L (Jurisdiction: Brussels II) [2002] 1 FLR 1042

XI ‘public’ children cases

XXVI. background

11 Legislative Background

Prevention of Cruelty to Children Act 1889

Children Act 1948

National Assistance Act 1948

Local Authority Social Services Act 1970

Children Act 1975

1 Reports

Children in Care HC 360 (Short Report) 1983-4

Lord Chancellor’s Department, Interdepartmental Review of Family and Domestic Jurisdiction (1986)

Law Com No 172 The Review of Child Law Guardianship and Custody HC 594 (1988)

The Report of the Inquiry into Child Abuse in Cleveland 1987 (Cm 412, 1988)

XXVII. current practice in child protection

Children Act Report 1992 (Cm 2144, 1993)

L Fox-Harding, ‘The Children Act 1989 in context: Four Perspectives in child care law and policy’ [1991] JSWFL 179

XXVIII. the statutory framework

1 Local authority’s duty to promote the welfare of children

Children in need

s 17(1)

· duty to provide services for children in need appropriate to child’s needs

s 17(10)

· definition of need

X v Bedfordshire County Council [1995] 2 AC 633

· s 17 creates only a “target” duty

s 20

· duty to provide appropriate accommodation for child in need

Oversight of other provision for children

ss 18, 19

·  duty to review provision made of day care and after-school and holiday facilities

Children in care

s 22

· duty to safeguard and promote the welfare of any child in LA care

s 23

· duty to provide accommodation and maintenance for children in care

2 Local authority’s duty and powers to investigate abuse

Duty to investigate actual or potential harm (s 47(1))

Re S (Sexual Abuse Allegations: Local Authority Response) [2001] 2 FLR 776

Working Together to Safeguard Children (1999)

Coordinated response to child protection

s 47(9)-(11)

· power to call on other agencies

Climbie Enquiry

3 Child Protection Register

Working Together

R v Hampshire CC, ex p H [1999] 2 FLR 359

4 Police Powers

s 46

· ‘police protection’

XXIX. care and supervision orders

12 Only LA or NSPCC can initiate care proceedings

s 31(1), (7), (9), 92

1 The test for a care order

Process

Re B (Split Hearing: Jurisdiction) [2000] 1 FLR 334

· First question: 

Does court have jurisdiction to make order?

Threshold Criteria

s 31

· Second Question

Should an order be made?

Welfare test

s 1(3), (5)

Threshold Criteria

Children Act 89, s 31

(2)
The court may only make a care or supervision order if it is satisfied‑


(a)   that the child is suffering or is likely to suffer significant harm; and


(b)   that the harm or likelihood of harm is attributable to‑



(i)
the care given to the child or likely to be given to him if the



order were not made, not being what it would be reasonable



to expect a parent to give to him; or



(ii)
the child’s being beyond parental control

Welfare of the child

s 1(3), (5)

Re J (Minors) (Care: Care Plan) [1994] 1 FLR 253

2 Threshold criteria:

Significant Harm

Children Act 89, s 31(9), (10)

(9)
In this section‑


‘harm’ means ill-treatment or the impairment of health or development;


‘development’ means physical, intellectual, emotional, social or


behavioural development;


‘health’ means physical or mental health;


‘ill-treatment’ includes sexual abuse and forms of ill-treatment which are

not physical.

(10) Where the question of whether harm suffered by a child is significant turns on the child’s health or development, his health or development shall be compared with that which could reasonably be expected of a similar child.

Therefore

Ill-treatment 

‘ill-treatment’ includes sexual abuse and forms of ill-treatment which are not physical.

Impairment of health 

‘health’ means physical or mental health 

compare with health to be reasonably expected of a similar child.

Impairment of development;

‘development’ means physical, intellectual, emotional, social or behavioural development;

compare with development to be reasonably expected of a similar child.

· To determine whether ‘significant’

Adoption and Children Act 2002, s 120: 

· extends definition of harm to include impairment suffered by hearing or seeing ill-treatment of another.

Re KR (Abduction) [1999] 2 FLR 542

Humberside CC v B [1993] 1 FLR 257

Re A and D (Non-accidental Injury: Subdural Haematomas) [2002] 1 FLR 357

Re V (Care or Supervision Order) [1996] 1 FLR 776

Re O (A Minor) (Care Proceedings: Education) [1992] 1 WLR 912

Education Act 1996, s 443-4

a) 'Is Suffering’

Re M (A Minor) (Care Orders: Threshold Conditions) [1994] 2 AC 424

b) ‘Attributable to the care given to the child’

Lancashire County Council v B [2000] 1 FLR 583

Re B (A Minor) (Interim Care Order: Criteria) [1993] 1 FLR 815

M v Birmingham City Council [1994] 2 FLR 141

c) Likelihood of harm

Re C and B (Care Order: Future Harm) [2001] 1 FLR 611

Re H and R (Child Sexual Abuse: Standard of Proof) [1996] 1 FLR 80

3 Welfare of the Child

CA 89, s 31A (added by Adoption and Children Act 2002, s 118): 

· duty to prepare care plan

Scott v UK [2000] 1 FLR 958

Re J (Minors) (Care: Care Plan) [1994] 1 FLR 253

C v Solihull MBC [1993] 1 FLR 290

Re B (Minors) (Termination of Contact: Paramount Consideration) [1993] Fam 301

Re S (FC) and others [2002] 1 FLR 815

4 Orders the Court will make

Re S and D (Children: Powers of Court) [1995] 2 FLR 456

Re C and B (Care Order: Future Harm) [2001] 1 FLR 611

Re C [2001] 2 FLR 466

Re M (A Minor) (Appeal) (No 2) [1994] 1 FLR 59

5 Effect of Care Order

Parental Responsibility

CA 89, s 33(3), (4), (6)(a), (8)

Re X (Parental Responsibility Agreement: Children in Care) [2000] 1 FLR 517

Terminates s 8 orders

CA 89, s 12(2), 91(2)

Does not require removal of child

Re D (A Minor) (Care or Supervision Order) [1993] 2 FLR 423

6 Effect of Supervision Order

CA 89, s 35(1)(a), Sch 3, para 9

M v Warwickshire CC [1994] 2 FLR 593

Sch 3, para 6: may be extended up to 3 years

Croydon LBC v A (No 3) [1992] 2 FLR 350

7 Choosing between Care or Supervision Orders

Re D (A Minor) (Care or Supervision Order) [1993] 2 FLR 423

Re T (A Minor) (Care or Supervision Order) [1994] 1 FLR 103

Re O (Care: Discharge of Care Order) [1999] 2 FLR 119

XXX. emergency protection orders (s 44)

1 Grounds for Making Order

CA 89, s 44(1)(a)

· likelihood of harm if not removed or if is removed

CA 89, s 44(1)(b)

· access to child being unreasonably refused and access need urgently

CA 89, s 44(1)(c)

· as 44(1)(b) but with likelihood of harm

2 Who may apply

s 44(1)(a)

· any person

s 44(1)(b)

· local authority

s 44(1)(c)

· authorised person (currently NSPCC)

3 Effects of EPO

What EPO can authorise

s 44(4)(a)

· require production of child

s 44(4)(b)

· either authorise removal or prevent removal

Parental Responsibility

s 44(4)(c)

· PR for duration of order

s 45

· only such exercise of PR as consistent with EPO

Duration

s 45

· 8 days

s 45(6)

· extend for up to 7 days

Contact

s 44(6)(a)

· duty to permit reasonable contact

XII domestic violence and cohabitation rights

XXXI. background

Richards v Richards [1984] AC 206

· Court orders under inherent jurisdiction to protect from domestic violence

Family Law: Domestic Violence and Occupation of the Family Home (Law Com 207, 1992)

· Two problems

protecting person from violence

regulating occupation of the family home

XXXII. Current legal solutions

· Family Law Act 1996 (FLA), Part IV

· Protection from Harassment Act 1997

· Criminal Law (OAPA 1867, R v Bristow)

XXXIII. family law act 1996

1 Outline

Orders available:

· Non-molestation orders

· Occupation orders

2 Non-molestation available to “associated persons”

3 Occupation orders: consider

· Does either party have entitlement to occupy property?

· What is the status of the relationship (married, etc)?

· What is the effect of an order on:

Applicant

Respondent

Children of either?

XXXIV. Non-Molestation Orders

1 Associated person

FLA 1996, s 42

· applicant for order must be “associated person” (s 42)

FLA 1996, s 62

· Two people are associated if:

Married (now or previously)

Cohabitants (now or previously):

“man and a woman living together as husband and wife” (s 62(1)(a))

Lived in same household other than as tenant (etc) or employee

Relatives (except cousins) (see s 63(1))

Fiancées (now or previously)

Parents of the same child

Parties to the same proceedings

Mendoza v Gaidan [2002] EWCA 1533

· Non-recognition of same sex couples may be in breach of Art 14
G v G (Non-Molestation Order: Jurisdiction) [2000] 2 FLR 533

· Purposive interpretation to Act

· Should not interpret s 62 narrowly to deprive needy parties of swift access to protection 

Chechi v Bashier [1999] 2 FLR 489

· Dispute in family about land; P sought Non-Mol

· Ds argued: not a family dispute but a land dispute

· Held: “patently overlaid and magnified by family relationship”

2 Molestation

Domestic Violence and Occupation of the Family Home (Law Com No 207 (1992)

· “any form of serious pestering or harassment and … any conduct which could properly … call for the intervention of the court.”

Molestation includes

Horner v Horner [1982] Fam 90

· phone calls to W’s employer (school); posters about W on railings 

George v George [1986] 2 FLR 342

· Yelling, obscene language, allegations of lesbianism in public by father who lost care and control of child 

Johnson v Walton [1990] 1 FLR 350

· Semi-nude photographs of A sent to national papers 

But does not include

C v C [1998] 1 FLR 554

· revelations to press about private life of A and R (C v C [1998])

3 Possible orders

Prohibition of molestation

s 42(2)

· Order may prohibit molestation of:

Associated person (i.e applicant) OR

Relevant Children

s 62(2)

· Relevant child: 

Child living or reas likely to live with either party

Child involved in child proceedings

Other child whose interest court considers relevant

Order may include:

Molestation in general and/or particular acts 

Specified duration or “until further order”

Re B-J (Power of Arrest) [2000] 2 FLR 443

· Indefinite orders are not exceptional

Power of Arrest (see below)

Police Officer 

· Power to arrest without warrant person has reasonable cause to believe to be in breach of order

· Must bring person before court within 24 hours

When power attached

· Mandatory where R has “used or threatened violence” to A or relevant child

· Unless court is satisfied that A will be adequately protected without one

Cannot attach PoA to “undertaking”

4 When order should be made

Timing

s 42(2)

· On application of associated person: s 42(2)(a)

· Court of own motion for other party or relevant child: s 42(2)(b)

Test

s 42(5)

· Regard to all the circumstances including need to safeguard health, safety and well-being of A or relevant child

Banks v Banks [1999] (exceptional)

· H (75) sought Non-mol; W (79) suffered from senile dementia and had no control over attacks: no order made

5 Protection of Harassment Act 1997

Compare harassment to molestation

· Broader:

No requirement of association between A and R

not as serious 

molestation = “serious … harassment” (Law Com # 207)

· Narrower: 

Requirement of “course of conduct”

At least 2 occasions (PfHA, s 7); must be linked: (Lau v DPP [2000] 1 FLR 799)

Civil Remedies

· Injunctions (s 3)

· Damages (s 3(2))

Criminal Offences 

· ss 2, 4 offences with power to make restraining orders

XXXV. Occupation orders

1 Key Issues

Entitlement to Occupy

· Does a party have entitlement to occupy the property?

· Court gives greatest protection to entitled occupants

Nature of association between A and R

· Spouses or Cohabitants

· Current or Former

Type of orders

· Declaratory: Declare, extend, create rights

· Regulatory: Regulate occupation of family home

· Duration: specified period or until further order

· Ancillary orders (s 40) e.g. regulating maintenance

2 Applicant Entitled to Occupy 

When entitled

s 33 FLA 1996

· Beneficial interest in property (trust)

· Contractual interest (tenancy agreement)

· Statutory entitlement to occupy (e.g. Housing Act)

s 30 FLA 1996

· Matrimonial Home Rights

Property that is has been or is intended to be matrimonial home (s 30(7))

R has legal right to occupy of matrimonial home

A does not have legal right to occupy

A gains Matrimonial Home Right (s 30(2)), i.e. a right:

(In occupation) not to be evicted or excluded except by court

(Not in occupation) to enter and occupy with leave of court

Orders available to entitled applicant

s 33(3)

· Enforcing A’s right to remain in property

· Requiring R to permit A to enter and remain

· Regulating occupation by both

· Prohibiting R from remaining or requiring R to leave home (or part of it)

· Restricting R’s matrimonial home rights

· Excluding R from area in which house included

Determining whether to make order

s 33(6)

· discretion; particular regard to core criteria:

Housing needs and resources of parties

Financial resources

Effect of order on health, safety and well-being of parties OR relevant child

Conduct of parties 

s 33(7 

· “Balance of Harm Test” 

MUST make order if 

A (or relevant child) 

likely to suffer significant harm

UNLESS 

R (or relevant child) 

would suffer equal or greater harm if order made

Chalmers v Johns [1999] 1 FLR 392

· B of H test not apply if harm not “significant”

· If B of H not apply then use s 33(6) discretion

B v B [1999] 1 FLR 715

· If A shows significant harm risk then must make order unless R can show greater harm threatened

· H, W left with their son, H remained with son of prior relationship

· CA overturned order that H leave:

If H ordered to leave he would be “voluntarily homeless” therefore would receive no housing

H’s son (relevant child) would suffer (greater) significant harm

Banks v Banks [1999] 1 FLR 726

· H sought ouster vs W to return her to hospital

· No B of H test because harm to H not likely to be “significant”

3 Applicant is former spouse with no right to occupy

Test

s 35 FLA 1996

· Discretion as for entitled applicant plus (s 35(6)):

How long separated

How long divorced (etc)

Any pending proceedings

· Balance of harm test applies (s 35(8))

Sanctuary Housing Association v Campbell [1999] 2 FLR 398

Orders

· Must make declaratory order

· Duration: up to to 6 months, may be extended

4 Applicant is cohabitant or former cohabitant with not right to occupy

Test

s 36, FLA 1996

· Court should have regard to “fact that the parties have not given each other the commitment involved in marriage” (s 41)

· Discretion as for entitled applicant plus:

Nature of relationship of parties

Length of time lived together “as husband and wife”

Whether any children of both parties (or for whom both have PR)

How long A and R have lived apart

· Balance of harm 

test not mandatory

Have regard to balance (ie discretion)

Orders

· Must make declaratory order

· Duration: up to to 6 months, may be extended

5 Neither spouse entitled to occupy

· e.g. squatters, “bare licencees” (i.e. living with friends or relatives)

Spouses and ex-spouses (s 37)

· Cannot declare either party to have entitlement to apply

· Test

Core criteria

Must make order if balance of harm test

Cohabitant (s 38)

· Cannot declare either party to have entitlement to apply

· Test

Core criteria

No duty to make order if balance of harm test

Tutorials

Tutorials run in fortnightly cycles. Depending upon the group to which you are allocated:

· Tutorial 1 will occur either in week 3 or week 4

· Tutorial 2 will occur either in week 5 or week 6

· Tutorial 3 will occur either in week 8 or week 9

· Tutorial 4 will occur either in week 10 or week 11.

Weeks 7 and 12 do not have tutorials running.

Mr Patrick Gallimore takes the tutorials. He can be contacted at p.gallimore@surrey.ac.uk 

Tutorial 1

marriage and Divorce 

This session builds upon the work in your first three lectures. During the class you will consider the concept of marriage and divorce and you will begin to consider how the law deals with financial issues of spouses and cohabitants. 

learning outcomes

By preparing for and participating in this session, you should be able to:

· Understand the main consequences of a valid marriage

· Distinguish between a void and a voidable marriage

· Evaluate a simple set of facts to determine the marital status of the parties

· Identify and distinguish the consequences of a decree of divorce, nullity or judicial separation

· Contrast the status of married and unmarried parties so far as their property rights are concerned.

· Identify and evaluate the powers available to the courts when determining an application for ancillary relief.

preparation

You should prepare for this session first by reading the key text (Herring, Family Law 2nd ed) and the background and reference works identified on the reading list in this handout. Use the cases, articles and statutes identified in this handout for the relevant topics. You should aim to conduct such independent research into this area as will enable you to answer the questions set out below. You should consider making reference to such primary sources as are relevant to your answer.

While you are not required to produce written answers for the tutorial, you may find that carefully prepared notes of the answers to these questions will assist you in getting maximum benefit from the session and will assist you in later revision.

You will have to do some calculation of financial matters to answer this question. The maths has been kept relatively simple but you cannot hope the answer some of these questions properly without having attempted to do at least some simple calculations.

question 1

Anthea and Ben got married. They now no longer wish to remain together. How would the law deal with each of these situations (and what further facts might it be necessary to know):

(a) Anthea was born a man and has now become a woman as a result of a sex-change operation;

Anthea and Ben were married in a hotel in Brighton;

Anthea and Ben are Catholics and were married in a Catholic church;

As (d) above but Ben refuses to get divorced because of his religious beliefs;

Anthea and Ben have not had sexual intercourse since they were married;

Anthea accuses Ben of being really mean with money, of never having bought her birthday or other presents and of feeding her dog food because it is cheap. Ben denies these allegations.

Anthea is bored of Ben and wants to start a relationship with Colin, a good friend from work.

Question 2

You are asked by the government to consider the reform of the law of marriage and divorce. What proposals would you devise? Why? Critically consider previous attempts at reform of this area of law in formulating your answer.

Tutorial 2

financial provision

This session will consider the issue of financial relief following divorce in more detail. In particular this session will consider two major issues: how section 25 of the Matrimonial Causes Act is applied in practice and how the courts will create a ‘package’ of orders to achieve a just result.

learning outcomes

By preparing for and participating in this session you should be able to:

· Identify the factors the court will take into consideration in exercising its discretion under the Matrimonial Causes Act 1973;

· Analyse the facts of a simple case study to determine which factors the court should take into consideration in determining appropriate orders under the Matrimonial Cause Act 1973;

· Evaluate competing arguments under s 25 of the Matrimonial Causes Act 1973;

· Understand common orders and packages of orders under the Matrimonial Causes Act 1973;

· Conduct an argument in favour of a particular position using the law under the Matrimonial Causes Act 1973

preparation

Again you should research the law on the subject of ancillary relief. Use Herring as your first point of reference but your research should go beyond this book. In addition to using background reading listed in this handbook, have a look at some of the leading cases in full. As before, you will have to understand the financial issues involved in this case and it may therefore be useful if you have a calculator to hand. Written notes on your answers will assist you in participating in the class.

As an understanding of some basic property law concepts is necessary in tackling this subject, you should ensure that you understand what is, exactly, is meant by a mortgage and by a trust before attempting to answer this question. You may find Chapter 5 of The Principles of Family Law by Cretney, Masson and Bailey-Harris useful.

question

Geraldine and Henry are in the process of getting divorced. They have been married for 10 years and have one son, Ian, who is aged 6. They have the following assets:

· Their matrimonial home, which is worth £350,000 but is subject to a mortgage currently worth £200,000. It costs £6,000 per year to meet payments on this mortgage. The mortgage will be paid off in 2023. The house has 4 bedrooms and is detached.

· Shares in Henry’s name worth £7,000. These shares pay out about £500 per year in dividends.

· Two cars, both registered in Henry’s name, one is 2 years old and worth about £11,000. The other is 5 years old and worth about £6,000.

· A pedigree Munchenlander dog called Baron. The dog is worth about £700.

· Items of property and other items in the house worth about £10,000 in total.

· Geraldine owns £8,000 worth of jewellery including three pieces she inherited from her grandmother (these are worth £4,000 in total).

Consider each of the following scenarios and identify:

arguments for Geraldine, 

arguments for Henry, 

what orders you think the court can and might make on the information available,

any further information that might be useful in reaching a conclusion.

At the session, you should be ready to argue for either side. You will be asked make an argument for one side or the other on some of these points in addition to discussing the principles.

Scenario 1: Henry works as an architect and earns about £40,000 per year after tax. Geraldine used to work as a personal assistant but gave up work when Ian was borne in 1997 (she was earning about £18,000 at the time). She has not returned to work. Ian goes to a local school. Henry has moved out of the house and is currently renting a 1 bedroom flat at a cost of £18,000 per year. He claims his other costs of living amount to about £12,000. Geraldine claims the costs of living for herself and Ian are about £14,000. Henry wants to stop renting and buy a 2 bedroom house in the area. This will cost about £200,000. He will need a £10,000 deposit and can get a mortgage for the rest (a £190,000 mortgage will cost about £5,500 per year). A 3 bedroom house within 2 miles of the matrimonial home would cost about £260,000 to £330,000.

Scenario 2: As scenario 1 but Geraldine is unable to work due to a long-term illness. The illness also has increased her cost of living to about £21,000 per year (this includes costs of hiring assistance in looking after Ian). Medical opinion is that Geraldine might recover from this illness in about 10 years but this is not certain.

Scenario 3: Henry and Geraldine met when Geraldine started working at Henry’s restaurant. Henry had just started the restaurant and had employed Geraldine as his head chef. The restaurant stopped paying Geraldine a wage after Henry and Geraldine started living together 14 years ago (they lived together for 4 years before marrying). Geraldine stopped working at the restaurant when Ian was born but would help out in emergencies and would provide advice and assistance. The restaurant went bankrupt due to Henry’s poor book-keeping and because he regularly took restaurant money to spend on gambling. He has been convicted of a theft offence for this and received a suspended sentence (i.e. he will not be sent to prison unless he commits another offence). The restaurant has been bought up by a large company, who have kept Henry as general manager at a salary of £20,000 per year. However Henry has debts of about £30,000 which charge a rate of interest at about £8,000 per year. Henry rents a studio flat in a poor part of town for about £4,500 per year but wants to move to larger accommodation so that he can have Ian over to visit him. Geraldine has returned to work as a part time chef (3 nights a week) so that she can earn £10,000 per year. Geraldine’s mother looks after Ian on these nights.

Scenario 4: Henry has built up a successful freight company that is worth £5 million if sold. They were in the habit of drawing at least £400,000 per year from this company. He and Geraldine also own a house in Antigua and a chalet in the French Alps (for skiing holidays). Henry has shares and other investments worth about £2 million. He also owns 3 original paintings by old masters worth £0.5 million each. Geraldine claims that to maintain the lifestyle the parties had when married, she would need about £1.5 million in capital and £200,000 per year in maintenance.

Scenario 6: As above but Henry and Geraldine only married 13 months ago.

Tutorial 3

children: parental responsibility and ‘private’ cases

This tutorial begins to examine the law relating to the protection of children. While the law might at first appear simple, there are a number of principles and issues that arise in cases concerning children that have caused controversy and some complication.

This tutorial concentrates on some of the fundamental principles of the Children Act and examines, in particular, ‘private’ children cases: i.e. disputes between individuals (usually parents) in respect of a child rather than cases involving local authorities.

learning outcomes

By preparing for and participating in this session, you should be able to:

· Identify and distinguish the orders available to the court under s 8 of the Children Act 1989;

· Describe the concept of parental responsibility and apply it in a simple case;

· Explain the welfare principle contained in s 1 of the Children Act 1989 and apply it in relatively simple cases;

· Evaluate the law protecting the welfare of children as contained in the Children Act 1989; 

· Make arguments concerning s 8 orders using the welfare principle.

preparation

You should prepare for this session by researching the law on Parts I and II of the Children Act 1989. While Herring is a useful starting point, you will get the most value out of this session if you conduct further and more detailed research.

question 1

James and Karen are recently divorced. They have two children, Mark (aged 14) and Nina (aged 8). Karen left the matrimonial home 2 years ago taking Nina and Mark with her. Following their divorce, Karen has bought a 3 bedroom house and James owns a 2 bedroom flat. Consider the following different situations:

d) James has had no contact with his children since they left the house. Karen says that this is because James was so aggressive that he frightened the children and that they did not want contact. James wants to have regular contact with both children, preferably having them stay at his flat for one or two nights per week. What advice would you give James?

e) James had regular contact with both children for a year. Contact arrangements than broke down. James says that this is because Karen could not accept that he had formed a new relationship with Olive. Karen says it is because the children are afraid of Olive and do not want to go. James says that both children enjoy being with both him and Olive and that Mark in fact wants to live with them. Karen also alleges that she suffers anxiety attacks from allowing contact. Furthermore, Nina’s school performance has suffered and an educational psychologist has written a report suggesting that Karen’s opposition to contact is having a detrimental affect on Nina’s development.

f) As in (b) above but, additionally, Karen has alleged that the marriage broke down due to James’ violent behaviour to her and that her anxiety attacks are a result of her fears of James coming to the house to pick up the children for contact and her fears for Nina’s safety. What orders might be appropriate? Could these facts lead to James having no contact at all?

question 2

Paige is the mother of Quentin, who is 6 years old. For 5 years Paige and Quentin lived with Robert, who treated Quentin as his own son. They also had another child, Simone, who is now 18 months old. Consider what orders Robert should seek in each of the following situations? Is he likely to have orders made in his favour? What difficulties might he face?

g) Paige and Robert have split up and Paige is not allowing Robert contact with Quentin or Simone.

h) Paige has recently died in a car accident. She had no will nor had she made any provision concerning the future of either child.

Question 3

Consider what, if any, orders might be made in each of the following situations? What factors will the courts take into consideration? How likely is the court to make such an order? Be ready to make a brief argument for either side in each case.

i) Umar wants to take his son, Vincent (who is 8), to Uganda to visit his (Umar’s) relatives for 3 months. Wendy, Vincent’s mother, fears that Umar will not return to this country. There are currently no orders in force in respect of Vincent. What difference would it make if there was a residence order in respect of Vincent in favour of Wendy?

j) Xavier wants to take his daughter Yiolanda (who is 13) to live in the USA. Xavier has been offered a very well paid job in the state of Oregon. As part of the employment package, schooling for Yiolanda at an exclusive girl’s school will be paid for. Yiolanda’s mother, Zara, objects to her daughter being taken so far away. There is no order in force in respect of Yiolanda, who is eager to go with her father but has expressed some anxiety about seeing her mother. She currently spends 3 nights a week at her mother’s house. Would your answer be different if Yiolanda was 3 years old and the employer was offering to pay for a nanny for Yiolanda?

k) Aidan and Beatrice have a 2 year old son, Cameron. Beatrice wants Cameron to have an MMR inoculation. Aidan objects on the grounds that the injection is not safe.

l) David and Edith have a son, Frank. David is Jewish, Edith is a Catholic. David wants Frank bought up in the Jewish faith including a circumcision. Edith objects on the grounds that it is not appropriate for Frank’s faith to be decided for him in this way. 

Tutorial 4

children: ‘public’ cases

This is the last tutorial in Family Law. It builds upon the previous tutorial by examining other issues relating to children. In particular this class will examine the ways in which the state (particularly local authorities) can and should intervene to protect children from harm. As such, this session involves further consideration of the welfare principle contained in s 1 of the Children Act 1989 and will also make some reference to s 8 orders, particularly insofar as they relate to care and supervision orders.

learning outcomes

Having prepared for and participated in this session, you should be able to:

· Identify and distinguish the powers available to the court and to local authorities under Parts III and IV of the Children Act 1989;

· Identify and explain the threshold criteria contained in s 31 of the Children Act 1989;

· Apply the welfare principle to a care or supervision case under the Children Act 1989 in a relatively simple case study;

· Evaluate and critique the law relating to child protection under the 1989 Act;

· Assess the impact of the Human Rights Act and the European Convention in this area of law.

Preparation

You should start your preparation by reading the necessary parts of Herring. You should then conduct further research sufficient to enable you to answer the questions below and to get involved in critical discussion. In particular you should read the judgement in Re S (Minors); Re W (Minors) [2002] UKHL 10.

Question 1

Answer the following questions on care and supervision orders:

m) What is the difference between a care or supervision order?

n) When does the court have power to make a care or supervision order?

o) When should the court make a care or supervision order? What should the court consider in doing so?

p) What was the problem the court faced in Re S (Minors); Re W (Minors) [2002] UKHL 10? What did the House of Lords decide?

q) To what extent did the decision in Re S, Re W give effect to Article 8 of the European Convention of Human Rights?

question 2

You have been asked to advise Hillingdon London Borough Council in respect of the following matter. What action (if any) should the council take at each stage set out below? What factors will the council or the court (if appropriate) take into account? What decisions are likely to be reached?

Dinah is 8 months old and Elsa is 18 months old. Fran is their mother and Greg is their father. Fran and George live with the two girls in a 2 bedroom flat (the girls share). Elsa was taken to hospital some time ago unconscious with a cut to her head and a burn mark on her left arm. The doctors reported the matter to the council and to the police.

If no action was taken: The police questioned Fran and George. George said that Elsa fell over while playing at the top of the steps and cut her head. When she fell over, she hit the barbeque and some hot coals hit her arm. Fran initially gives the same account but after some questioning admitted that she did not really see what happened. She also said that George lost his job about 4 months before the event and had taken to drinking. When drunk, he gets angry easily and has hit her (Fran) on more than one occasion. She said that she heard George shouting and ran outside. She saw Elsa lying motionless by the barbeque. The police pass this information to the council. 

Fran has also told the hospital that she wants to take Elsa from the hospital. The doctors argue that doing so before full tests have been conducted could be dangerous for Elsa.

(b) What applications or steps could the police or the local authority make at this point:

(c) How will a court deal with any applications made?

(d) What should the court do if the council have failed to prepare a care plan with which the court is satisfied?
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